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Session Topics

•Exporting Marketing Channel Audits

• Importing Marketing Channel Audits

• Logistics Channel Incoterms Standards



Description of the Topics
• This seminar focuses on the necessary procedures and documentations that are used 

by exporter and importers in this global economy.  Topics include Operation Analysis, 
Preliminary Considerations, Sales Agents’ Roles and Responsibilities, License Policies 
and Applications, Purchase Transactions, and Distributor and Sale Agent Agreements. 
This training will provide information on how exporters and importers operate in this 
global economy to meet customer’s demands and expectations.  It provides basic 
definitions, reviews the roles of an exporter and importers in any type of business 
organization, and presents basic principles and rules that ought to be used wherever 
exporting and/or importing goods overseas and cross international borders.  The 
training will also address the core responsibility that every importer and exporters 
should know before entering a new market or an existing one:  It will discuss the 
documentations that are needed to accomplish an import and export business deal.  
It will describe those critical import and export resources such as people, materials, 
and facilities and equipment that are needed to complete a transaction. It will look at 
the underlying federal, domestic and international rules and regulations that deal 
with importing and exporting goods around the world. 



Session Learning Objectives
• Discuss the roles and responsibilities of the exporter and importer as they develop 

an import and export procedural methods for their organizations.  

• Research and interpret the various types of export/import ‘s procedures and 
documentations for small to larger business firms

• Demonstrate an understanding of the import/export customs regulations and laws 
that are used in the international logistics systems.

• Solve import/export customs problems based on the training discussion and 
lectures.

• Understanding the roles and responsibilities of the licensed customs broker(e.g., 
customs clearance appraisement, bonded warehouse entry, examination of goods, 
harmonized tariffs, fees, bonding, penalties, quotas, immediate delivery, 
consumption and liquidation, computerized systems, laws, and regulations).



Agenda Day 1 Event

• Session 1 (90 Mins): Organizing for Export and Import Operation, and Preliminary 
Consideration  

• Session 2 (90 Mins):  Exporting: Preliminary Consideration and Sales Docs  

• Session 3 (90 Mins):  Exporting: Sales Docs and Other Documentations and Licenses  

• Session 4 (90 Mins):  Incoterms 2010-Term of Sales and Comprehensive Exam or quiz will 
be given in the conference.                



Export and Import Operation
Session 1

• Two service options - direct service or indirect service. 

• Direct service is commonly used in situations when international 
freight is moving relatively short distances between directly 
accessible origin and destination points. 

• Indirect service is used in situations where freight is moving long 
distances between continents or facilities that are not directly 
accessible by the mode of choice.

• In this type of service, freight flows are interrupted by interim stops 
and transfers of freight between carriers and modes.



Logistics Management Event

• The decision to begin marketing its products outside the United 
States or abroad, it is usually associated to a logistics compliance task.

• Exporting and/or importing program and it requires that some 
personnel must have specialized knowledge. 

• both exporting/importing and other functions within the company or 
with outside companies (such as customs brokers, freight forwarders, 
consultants, packing companies, and others) to perform the 
export/import roles.



Third Party Logistics

• Types of 3PL Providers:
• 3PL segmentation can be based on the company’s ownership of tangible 

assets - facilities and equipment. 

• When a 3PL owns many or all of the assets necessary to run its customers’ 
transportation and logistics activities, they are known as asset based
providers. 

• When a 3PL contracts with other firms to provide transportation and logistics 
service rather than owning the required equipment and facilities, it is called a 
non-asset based provider.



3PLs Categorization 
• Transportation Based - these 3PLs trace their origins to freight movement via truck, rail, air, or other modes 

of transportation. As customer requirements expanded, these transportation companies developed 3PL 
subsidiaries or major divisions to provide a broader set of capabilities to serve the marketplace. 

• Distribution Based - these 3PLs suppliers originated from the public or contract warehousing business and 
have expanded into a broader range of logistics services. Based on their traditional orientation, these types 
of organizations are heavily involved in logistics activities such as inventory management, warehousing, 
and order fulfillment. 

• Forwarder Based - this group of 3PLs includes freight forwarders, brokers, and agents that primary facilitate 
the flow of goods on behalf of customers. 

• Financial Based   This category of 3PL providers helps customers with monetary issues and financial flows in 
the supply chain. Their traditional roles include freight rating, freight payment, and freight bill auditing, and 
accounting services. 

• Information Based   The Internet has provided an excellent platform for the growth of information based 
3PLs. These companies have digitized many activities that were previously performed manually or required 
the use of licensed software. Today, these information based 3PLs provide logistics information systems, 
online freight brokerage services as well as cargo planning, routing, and scheduling. 



Organizational and Structural Dimensions 

• Structural dimensions provide labels to describe an organization’s 
internal characteristics. 

• Formalization pertains to the amount of written documentation in the 
organization.

• Specialization is the degree to which organizational tasks are 
subdivided into separate jobs

• Hierarchy of authority describes who reports to whom and the span 
of control.

• Centralization refers to the hierarchical level that has authority to 
make a decision.



Organic and Mechanistic Designs

• A mechanistic design means that the organization is characterized by 
machine-like standard rules, procedures, and a clear hierarchy of 
authority. 

• Organizations are highly formalized and are also centralized, with 
most decisions made at the top. 

• An organic design means that the organization is much looser, free-
flowing, and adaptive. Rules and regulations often are not written 
down or are flexibly applied.  



Organic and Mechanistic Diagrams



Organic versus Mechanistic Management Processes

• Organic rather than mechanistic management processes characterizes 
a looser, free flowing, and adaptive internal organization which fits 
with rapidly changing environments. 

• A stable environment leads to a more mechanistic organization, 
which is more rigid, with a strict hierarchy, and more centralized 
vertical communication.



Export Compliance Department

• To be compliant, every employee must be aware of his own role in the 
process. 

• Violations may result in penalties of $250,000 per violation, bad publicity 
and even a denial of export privileges.

• It is critical to the bottom line of any company to be compliant. 

• One of the key responsibilities of an export compliance person is the ability 
to say “Stop the Shipment” and have the support of management to 
enforce that dictate. 

• It is far better to stop a shipment than try to explain later when a subpoena 
arrives or when an enforcement agent shows up at your door why the 
company exported products in violation of the law.



North American Free Trade Agreement (NAFT)

• For example, how do they arrange for the shipment; how will they 
guarantee payment; who is responsible for insurance; etc. 

• Often the exporter’s first foreign sales are to Canada or Mexico.

• Because the export order may require special procedures in 
manufacturing, credit checking, insuring, packing, shipping, and 
collection.

• It is likely that a number of people within the company will have input 
on the appropriate way to fill the order. 



Determining the Eligibility 

• Without ensuring the product is eligible, all duty-free privileges will 
be denied and the Company may lose a customer. 

• As export orders increase (for example, as a result of an overseas 
distributor having been appointed or through an expansion of 
Internet sales), the handling of such orders should become more 
routine and the assignment of the special procedures related to an 
export sale should be given to specific personnel.

• It will be necessary to interface with freight forwarders, couriers, 
banks, packing companies, steamship lines, airlines, translators, 
government agencies, domestic transportation companies, and 
attorneys



Supply or Logistics Department

• Some of this interface, such as with packing companies and 
steamship lines, and possibly government agencies and banks, may 
be handled by a freight forwarder, but the ultimate responsibility lies 
with the exporter, so knowledgeable oversight of the supply chain 
partnerships including, freight forwarder oversight is critical. 

• The number of personnel needed and the assignment of 
responsibilities depend upon the size of the company and the volume 
of exports involved.



Export Department



Export Order Processing Procedure 



Customer Purchase Orders



Mechanistic Design



Export Department 



Import Department

• A manufacturer’s import department often grows out of the 
purchasing department, whose personnel have been assigned the 
responsibility of procuring raw materials or components for the 
manufacturing process or out of the supply chain department, 
because the responsibility of that group is managing the international 
transportation. 

• It is important that the personnel responsible for the import 
compliance receive proper training.



Importers or Trading Companies 

• The import department may begin as the result of being appointed as the U.S. 
distributor for a foreign manufacturer or from purchasing a product produced by 
a foreign manufacturer that has U.S. sales potential. 

• Because foreign manufacturers often sell their products ex-factory or FOB plant. 

• A U.S. company that intends to import such products must familiarize itself with 
ocean shipping, insurance, U.S. Customs clearance, and other procedural matters.

• Contact with foreign freight forwarders, U.S. customs brokers, banks, the U.S. 
Customs and Border Protection, marine insurance companies, and other service 
companies.

• There are potential penalties and seizures available to the U.S. Customs and 
Border Protection, so compliance must be first and foremost at all times.



Combined Export and Import Departments

• In smaller companies, where the volume of exports or imports does 
not justify more personnel, one or two persons may have 
responsibility for both export and import procedures and 
documentation. 

• As companies grow larger or the volume of export/import business 
increases, these functions tend to be separated more into export 
departments and import departments as each develops a specialized 
expertise in their areas.



Manuals of Procedures and Documentation

• It is often very helpful for companies to have a manual of procedures 
and documentation for their export and import departments 
particularly as personnel changes. 

• Such manuals serve as a reference tool for smooth operation and as a 
training tool for new employees. 



Customs Modernization Act Requirements

• Manuals are required to establish that the importer is using 
“reasonable care” in its importing operations, and they have become 
essential in the mitigation of penalties for violations of the import and 
export laws administered by the U.S. Customs and Border Protection; 
the Bureau of Industry & Security, Department of Commerce; and the 
Office of Foreign Assets Control, Department of Treasury and 
Directorate of Defense Trade Control, Department of State.



Manual Documentation Requirements

• Manuals should be customized to the particular company and kept up-to-
date. A good manual should describe the company’s export and import 
processes. 

• It should contain names, telephone numbers, and contact persons at the 
freight forwarders and customs brokers, steamship companies, packing 
companies, and other services that the company has chosen to utilize as 
well as government agencies required for the import or export of the 
company’s commodities.

• It should contain copies of the forms that the company has developed or 
chosen to use in export sales and import purchases and transportation, 
identify the internal routing of forms and documentation within the 
company for proper review and authorization, and contain job descriptions 
for the various personnel who are engaged in export/import operations. 



Manual Documentation Continuation

• The manuals should be kept electronically and disseminated via hard 
copy or the company intranet to key personnel. The manuals must be 
updated as changes in policies, procedures, contact persons, 
telephone numbers, forms, or government regulations occur. 

• Sample tables of contents for export and import manuals. A company 
manual that is stagnant, unread and unused is not viewed favorably 
by the government agencies.



Manual Information



Regulatory Requirements

• Export Administration Act, the Foreign Trade Statistics Regulations, the 
North American Free Trade Agreement, and the various other free trade 
agreements, also impose record-keeping requirements on exporters.

• Both exporting and importing, it is important to establish a record-keeping 
compliance program that maintains the documents required by all the laws 
regulating international trade.

• U.S. export and import laws require that the records be kept for a period of 
five years from the date of import or export (or three years from date of 
payment on drawback entries). 

• Other laws—for example, state income tax laws or foreign laws—may 
require longer periods.



U.S. Customs and Border Protection

• It has issued a Recordkeeping Compliance Handbook describing in 
detail its interpretation of the proper record-keeping responsibilities 
for importers. 

• This Handbook states that Customs expects each importer to 
designate a manager of record-keeping compliance who can act as 
the point of contact for all document requests from Customs and who 
is responsible for managing and administering the record-keeping 
compliance within the company.

• Each company is expected to maintain a procedures manual to ensure 
compliance with all customs laws and record-keeping requirements.



Export Software Programs

• It includes order taking, generation of export documentation, 
compliance with export control regulations, calculation of 
transportation charges and duties, and identification of trade leads 
including leading business software companies.

• Not all software programs are the same so it is important to review 
various different programs to determine which one is right for your 
current and future business as well as the ability to stay current.

• The use of software enables companies to process import and export 
documentation more efficiently, but the legal burden of accuracy 
always remains with the importer or exporter.



Federal, State, International, and Foreign Law

• The Constitution of the United States specifically provides that the U.S. 
Congress shall have power to regulate exports and imports (Art. 1, §8). This 
means that exporting or importing will be governed primarily by federal 
law rather than state law.

• The laws of the foreign country will govern at least as to that portion of the 
transaction occurring within its borders, and in certain situations, it may 
govern the international sales and purchase agreements as well.

• Most of the procedures and forms that are used in exporting and importing 
have been developed to fulfill specific legal requirements, so that an 
exporter or importer should disregard such procedures and forms only 
after confirming that doing so will not subject the company to legal risks or 
penalties.



Demand Elasticity
The sensitivity of customers to changes in price



Landed Costs

• The value of the service is an important consideration for product 
demand which considers the impact of transportation costs and 
service on the demand for the product in a market area since it 
impacts landed costs. If the landed cost for a product is lower than 
the landed cost of other sources it will impact the demand for the 
product and consequently, the demand for the related transportation 
service. The landed cost also impacts the extent of the market area 
(potential sales) for a product.



Value of Transportation Service
The impact of transportation costs and service on 

the demand for the product

Production 
cost of 
overseas 
supplier

Landed Cost Example

Overseas 
warehouse & 
transport costs

Export 
tariffs

International 
freight 
transportation 
costs

Import 
duties

Buyer 
warehouse & 
transport 
costs

Landed 
costs at 
buyer 
facility 

1 2 3 4 5 6 7



Service Components of Freight Demand



Utilities of Transportation

Place utility

Time utility

Quantity utility

Cost utility of large-scale 
production 



Discussion Questions
End of Session 1

• Discuss export function processes that are determined by the size of 
the company and the volume of exports involved.

• Discuss why Export Company should have a manual of procedures 
and documentations for their departments, and provide a sample list 
of information that should be kept. 

• Discuss several customs laws, acts and regulations that are imposed 
upon exporters for record-keeping purpose.



Session 2

• Exporting: 

•Preliminary Consideration

• Sales Documentations



Products

• The exporter should think about certain considerations relating to the 
product it intends to export.

• Is the product normally utilized as a component in a customer’s 
manufacturing process? Is it sold separately as a spare part?

• Is the product a raw material, commodity, or finished product?

• Is it sold singly or as part of a set or system? Does the product need 
to be modified—such as the size, weight, or color to be salable in the 
foreign market? Is the product new or used?



Special Export Limitations and Procedures

• In this part: exporters of munitions; narcotics and controlled 
substances; nuclear equipment, materials, and waste; watercraft; 
natural gas; electric power; hazardous substances; biological 
products; consumer products not conforming to applicable product 
safety standards; adulterated or misbranded food, drugs, medical 
devices, and cosmetics; endangered species; ozone-depleting 
chemicals; flammable fabrics; precursor chemicals; tobacco seeds and 
plants; fish and wildlife; crude oil; certain petroleum-based chemicals 
and products; and pharmaceuticals intended for human or animal use 
must give notices or apply for special licenses, permits, or approvals 
from the appropriate U.S. government agency before exporting such 
products.



Volume

• What is the expected volume of export of the product? 

• Will this be an isolated sale of a small quantity or an ongoing series of 
transactions amounting to substantial quantities?

• Small quantities may be exported under purchase orders and 
purchase order acceptances. 

• Large quantities may require more formal international sales 
agreements; more secure methods of payment; special shipping, 
packing, and handling procedures; the appointment of sales agents 
and/or distributors in the foreign country; or after-sales service.



Country Market and Product Competitiveness 
Research

• A company’s sole export sales business consists of responding to 
orders from customers located in foreign countries without any active 
sales efforts by the company.

• This will include a review of macroeconomic factors such as the size 
of the population and the economic development level and buying 
power of the country, and more specific factors, such as the existence 
of competitive products in that country.



Competitive Products Research

• . The United Nations publishes its International Trade Statistics Yearbook
(http://comtrade.un.org/)

• The International Monetary Fund (IMF) publishes its Direction of Trade 
Statistics Yearbook (http://www.imf.org/external/) showing what countries 
are buying and importing all types of products.

• The U.S. Department of Commerce, Bureau of Census gathers and 
publishes data to assist those who are interested in evaluating various 
country markets, including its International Data Base and Export and 
Import Trade Data Base (http://www.census.gov/foreign-
trade/statistics/country/index.html).

• It has also compiled detailed assessments of the international 
competitiveness of many U.S. products and information on foreign trade 
fairs to identify sales opportunities for such products.

http://comtrade.un.org/
http://www.imf.org/external/
http://www.census.gov/foreign-trade/statistics/country/index.html


Competitive Products Research

• Another useful tool for evaluating the political and commercial risk of 
doing business in a particular country is the Country Limitation Schedule 
published periodically by the Export-Import Bank of the United States 
(http://www.exim.gov/tools/country/country_limits.cfm). 

• The Department of Commerce’s web site is Export.gov 
(http://www.export.gov/exportbasics/index.asp). It provides information 
about the basics of exporting, Frequently Asked Questions, and 
information on marketing, finance, and logistics.

• Other private companies also publish data, such as those contained in the 
Dun & Bradstreet Exporters Encyclopedia or BNA’s Export Reference 
Manual.

http://www.exim.gov/tools/country/country_limits.cfm
http://www.export.gov/exportbasics/index.asp


Identification of Customers: End Users, 
Distributors, and Sales Agents

• The specific purchasers, such as end users of the products, sales agents 
who can solicit sales in that country for the products, or distributors who 
are willing to buy and resell the products in that country, must be 
identified. 

• It is far more efficient and profitable to spend significant amounts of time 
evaluating potential customers, sales agents, and distributors than to have 
to start over again because such customers, sales agents, or distributors 
turn out to be unable to pay, unable to perform, or difficult to work with. 

• The U.S. Department of Commerce International Trade Administration 
offers a number of services and publications, such as overseas trade 
missions and fairs, business matchmaking services, market intelligence, 
background reports, trade counseling, international partner search, in 
country promotions all designed to assist U.S. companies in identifying 
possible customers.



Distributors or Sales Agents Selection Process

• In evaluating potential customers, sales agents, and distributors, it is 
important to obtain a credit report. Credit reports are available from 
Dun & Bradstreet, www.dnb.com

• Teikoku Data Bank America, Inc. [Japan], 
http://www.tdb.co.jp/english/index.html

• Owens Online, http://www.owens.com

• The U.S. Department of Commerce (International Company Profiles), 
http://www.export.gov/salesandmarketing/ism_market_research.asp
.

http://www.dnb.com/
http://www.tdb.co.jp/english/index.html
http://www.owens.com/
http://www.export.gov/salesandmarketing/ism_market_research.asp


Compliance With Foreign Law

• Information about foreign law often can be obtained from the customer or 
distributor to which the U.S. company intends to sell. 

• If the customer or distributor is incorrect in the information that it gives to 
the exporter, the exporter may pay dearly for having relied solely upon the 
advice of the customer. 

• Incorrect information about foreign law may result in the prohibition of 
importation of the exporter’s product, or it may mean that the customer 
cannot resell the products profitably as expected.

• someone within the country such as the buyer or delivery party must act as 
the Importer of Record for the import compliance, it may be necessary for 
the U.S. exporter to confirm its customer’s advice with third parties, 
including attorneys, banks, or government agencies, to feel confident that 
it properly understands the foreign law requirements. 



Industry Standards

• Foreign manufacturers and trade associations often promulgate 
industry standards that are enacted into law or that require 
compliance in order to sell successfully there. 

• It may be necessary to identify such standards even prior to 
manufacture of the product that the company intends to sell for 
export or to modify the product prior to shipment. 

• it may be necessary to arrange for the importing customer to make 
such modifications.

• Sometimes compliance with such standards is evidenced by certain 
marks on the product, such as “JIS” (Japan), “CSA” (Canada), and “UL” 
(Underwriters Laboratories—U. S.).



European Community 

• It has issued directives relating to safety standards for the following 
important products: food, chemicals, toys, simple pressure vessels, 
telecommunications terminal equipment, machinery, gas appliances, 
electromagnetic compatibility, low-voltage products, and medical 
devices (see www.efsa.europa.eu, 
http://echa.europa.eu/web/guest/regulations/ reach and 
www.newapproach.org).

http://www.efsa.europa.eu/
http://echa.europa.eu/web/guest/regulations/
http://www.newapproach.org/


The International Organization for Standards 
(ISO) 

• It is an independent, non-governmental organization that works to 
create technical standardization. With 161 member countries, it 
provides a consistency critical to a global marketplace. Technical 
commodities develop the standards that are codified into voluntary 
agreements. Ensuring your product meets these standards will make 
entry into the marketplace of the member countries much easier. 
(http://www.iso.org/iso/home/standards.htm.)

http://www.iso.org/iso/home/standards.htm


Other Resources for Exporting Products

• To consumers include the United Nations Guidelines for Consumers 
(http://unctad.org/en/docs/poditcclpm21.en.pdf) 

• NSF International, which develops public health standards in a variety 
of industries. (http://www.nsf.org.)

http://unctad.org/en/docs/poditcclpm21.en.pdf
http://www.nsf.org/


Helpful Sources of Information 

• United States include the National Center for Standards and Certification 
Information, a part of the Department of Commerce National Institute of 
Standards and Technology (www.nist.gov), which maintains collections of 
foreign government standards by product; the National Technical Information 
Service (ww.ntis.gov); 

• The Foreign Agricultural Service of the Department of Agriculture 
(www.fas.usda.gov); and the American National Standards Institute 
(www.ansi.org), which maintains over 100,000 worldwide product standards 
on its NSSN network, also collect such information.

• Canada has the Standards Council (www.scc.ca); and Germany has the 
Deutsches Institut für Normung (DIN) (http://www.din.de/cmd?level=tpl-
home&languageid=en).

http://www.nist.gov/
http://ww.ntis.gov/
http://www.fas.usda.gov/
http://www.ansi.org/
http://www.scc.ca/
http://www.din.de/cmd?level=tpl-home&languageid=en


Foreign Customs Laws

• Uniformity of Customs laws is significantly progressing with more and more 
countries joining the World Trade Organization (WTO). 

• Under the WTO, is the World Customs Organization (WCO), which works to 
establish uniformity of practice among the member countries, while still 
allowing some “opt-outs” for a period of years after joining? This 
uniformity allows for a greater transparency in international trade and 
certainly a goal for the WCO. 

• However, interpretation of the laws is left to the Member States which still 
results in discrepancies and many issues are simply not addressed at the 
WCO level. 

• Also the allowance of “opt-out” clauses for a number of years, allow 
developing countries to bring their own programs into compliance.



Government Contracting

• Sales to foreign governments, government agencies, or partially 
government owned private businesses often involve specialized 
procedures and documentation.

• Public competitive bidding and compliance with invitations to bid and 
acquisition regulations, and providing bid bonds, performance bonds, 
guarantees, standby letters of credit, and numerous certifications 
may be required. 

• Commissions may be prohibited, or the disclosure of commissions 
paid may be required. 

• Government purchases may qualify for customs duty, quota, or 
import license exemptions. Barter or countertrade may be necessary.



Promulgate Regulations 

• Designed to give preferential treatment to products supplied by 
manufacturers in their own country. 

• This may consist of an absolute preference, or it may be a certain 
price differential preference. 

• Determining whether such laws or agency regulations exist for your 
company’s products is mandatory if government sales are expected to 
be important.

• The United States has entered into numerous Free Trade Agreements 
with various countries and each of the Agreements has reciprocal 
government procurement provisions which allow for U.S. 



Exchange Controls and Import Licenses

• Many foreign governments have policies and procedures designed to regulate 
economic stability by establishing currency exchange controls.

• Common controls include restrictions on the amount of currency that can be 
imported or exported; fixed exchange rates; and banning certain currencies. 

• These nations may require that an import license from a central bank or the 
government be obtained in order for customers in that country to pay for 
imported products. 

• For a U.S. exporter who wishes to get paid, it is extremely important to determine
• (1) whether an exchange control system exists and an import license is necessary in the 

foreign country, (2) what time periods are necessary to obtain such licenses, and (3) the 
conditions that must be fulfilled and documentation that must be provided in order for the 
importer to obtain such licenses. (See www.imf.org.)

http://www.imf.org/


Value-Added Taxes

• Foreign countries often enact specialized laws prohibiting the importation 
of certain products except in compliance with such laws. In the United 
States, there are many special laws regulating the domestic sale and 
importation of a wide variety of products.

• Some U.S. laws regulate all products manufactured in the United States; 
others do not apply to products being manufactured for export. 

• In any case, like the United States, foreign countries often have special laws 
affecting certain products or classes of products, and the existence of such 
regulation should be ascertained prior to manufacture, prior to entering 
into an agreement to sell, and even prior to quoting prices or delivery 
dates to a customer.



Export Controls and Licenses

• It is a very important preliminary consideration because if an export 
license from the U.S. Department of Commerce, Bureau of Industry 
and Security, the Office of Foreign Assets Control, or the Department 
of Defense Trade Controls is required, and such license is not 
obtained by the exporter, U.S. Customs and Border Protection will 
detain the shipment, and the sale cannot be completed. 

• Even if the exporter sells ex-factory and the buyer is technically 
responsible for U.S. inland transportation, export, and ocean 
shipment, the buyer may file a lawsuit if the exporter does not inform 
the customer that an export license is necessary and the shipment is 
detained.



Patent, Trademark, and Copyright Registrations and 
Infringements

• A U.S. company that invents and manufactures a product may secure 
a patent, trademark, or copyright in the United States, but might not 
apply for any registration of its rights in a foreign country. 

• This means that without registering its rights in that country, an 
exporter cannot prevent copying, pirating, and the marketing of 
imitation products.



Patent, Trademark, and Copyright Registrations 
and Infringements

• Without conducting a patent, trademark, or copyright search, a U.S. company cannot 
know whether the product that it is exporting will infringe a patent, trademark, or 
copyright that has been filed in a foreign country. 

• Unfortunately, in many foreign countries, the first person to file a patent, trademark, or 
copyright will be the legal owner, even if the product was previously invented and used 
by someone in another country. 

• It may have to negotiate to obtain a license and pay a royalty to the foreign company or 
to purchase back the intellectual property rights that have been registered there. 

• In sales documentation commonly used in the United States, the U.S. manufacturer will 
give a warranty, or it will automatically be implied under the Uniform Commercial 
Code, that the product does not infringe any person’s intellectual property rights. A 
U.S. exporter may be using the same type of documentation for export sales. 

• If the U.S. exporter has not searched the foreign intellectual property registrations, and 
the product does infringe a foreign registration, the U.S. exporter will be in breach of 
warranty and may be unable to perform its sales agreement with its customer.



Confidentiality and Non-Disclosure Agreements

• Before exporting products to foreign countries or providing samples to 
potential customers, it is important to ask the foreign company to sign a 
confidentiality and non-disclosure agreement. 

• In many countries, especially if the U.S. Company has no patent registration 
there, the ability of the U.S. Company to prohibit copying and piracy by 
reverse engineering is virtually nil. 

• Some measure of protection can be obtained by requiring the foreign 
company to sign a confidentiality and non-disclosure agreement that 
commits it to not reverse engineer the product or engage in its 
manufacture itself or through third parties. 

• Such agreements are not unusual, and any potential customer who refuses 
to sign one should be suspect.



Antiboycott Compliance

• If you plan to make sales in the Middle East or you receive an order from a 
customer located there, before proceeding to accept and ship the order, 
you should be aware of the U.S. antiboycott regulations. 

• Certain countries in the Middle East maintain international boycotts, 
usually of Israel, although there are times when other boycotts are in 
place. 

• The Treasury Department updates the list of countries that participate in 
international boycotts on a quarterly basis. U.S. law prohibits any U.S. 
company from refusing or agreeing to refuse to do business pursuant to an 
agreement or request from a boycotting country or to discriminate on the 
basis of race, religion, sex, or national origin.



Immigration and Customs Compliance

• It is likely that sales employees of the U.S. Company will visit foreign 
countries to identify customers and evaluate markets. 

• Another common export sales activity is exhibiting products in trade 
fairs sponsored by U.S. or foreign government agencies or trade 
associations. 

• It is important that the U.S. Company satisfy itself that its sales 
employees traveling to foreign countries comply with the immigration 
and customs laws of those countries. 

• In particular, many countries require that individuals entering their 
country to engage in business activities obtain a different type of visa 
(which is stamped in the U.S. passport) to enter the country. 



Immigration and Customs Compliance Continuation

• Entering the country on a visitor’s visa or engaging in activities inconsistent 
with the visa that has been issued can subject an employee to serious 
penalties and delay. 

• With regard to the U.S. Company’s employees bringing samples of its 
products into a foreign country for display or sale, it is necessary that the 
regular customs duties be paid on the samples or that salespeople arrange 
for compliance with the local temporary importation procedures. 

• Most countries have a temporary importation procedure whereby a bond 
must be posted to guarantee that the product that is being imported will 
be exported at a later time. 

• For employees visiting a number of countries on sales visits, posting 
temporary importation bonds in a number of countries can be burdensome 
and must be arranged significantly in advance.



Carnets Information

• The ATA Carnet developed by the Customs Cooperation Council and 
administered by the International Chamber of Commerce. 

• The carnet is both a customs entry and a temporary importation bond that 
is honored by 83 countries and territories and that permits temporary 
entry of samples for order solicitation, display, and exhibition for generally 
up to six months for the Exhibitions and Fairs carnet and up to one year for 
other temporary eligible uses abroad. 

• Products entered by carnet must be exported and not sold without the 
payment of the bond premium. 

• The carnet is obtained by applying through one of the carnet services with 
such expertise and posting cash or a bond generally for 40 percent of the 
value with them.



Carnet Form



Carnet Additional Information 

• Carnet information can be obtained from the U.S. Council for 
International Business in New York City, (www.uscib.org) or 
Boomerang Carnets (www.atacarnet.com). 

• Applications for carnets can be filed online. In order to avoid having 
to pay duties at the time of import, the carnet should be signed off by 
the Customs authorities both at the time of export and the time of 
import.

http://www.uscib.org/
http://www.atacarnet.com/


Utilization of Freight Forwarders and Foreign 
Customs Brokers

• It is likely that the U.S. company will have to select and interface with a 
freight forwarder on export sales (and possibly a foreign customs broker on 
landed, duty-paid sales) in exporting its products to foreign countries. Most 
freight forwarders handle both air and ocean exports; however, for ocean 
exports they must be licensed by the Federal Maritime Commission. 

• Freight forwarders and Non-Vessel Operating Common Carrier’s (NVOCCs) 
are collectively called Ocean Transportation Intermediaries (OTIs) in the 
United States The licensing process which requires the freight forwarder to 
have a “qualifying individual” on staff overseeing the export activities as 
well as a surety bond as proof of financial stability. 

• A qualifying individual must have a minimum of three years freight 
forwarding experience in the United States. The FMC investigates and 
conducts a business background check before issuing the license. 



Utilization of Freight Forwarders and Foreign 
Customs Brokers Continuation

• Ocean transportation carriers are allowed to pay compensation (commissions) only to licensed 
freight forwarders for booking shipments. 

• Freight forwarders have inherent conflicts of interest because they receive compensation from 
carriers and also receive freight-forwarding fees from shippers.

• Selection of the right freight forwarder is no small task, as freight forwarders have various levels 
of expertise, particularly in regard to different types of products and different country 
destinations. Some of the things that should be considered include reputation, size, financial 
strength, insurance coverage, fees, and automation. 

• A list of licensed ocean freight forwarders can be obtained from the FMC at 
http://www2.fmc.gov/oti/ or ocean and air freight forwarders may be obtained from the National 
Customs Brokers and Freight Forwarders Association of America in Washington, D.C., 
www.ncbfaa.org. 

• Before selecting a freight forwarder, a face-to-face meeting with alternative candidates is 
recommended. At the outset of the relationship, the U.S. exporter will be asked to sign an 
agreement appointing the freight forwarder as its agent and giving it a power of attorney. 

http://www2.fmc.gov/oti/
http://www.ncbfaa.org/


Utilization of Freight Forwarders and Foreign 
Customs Brokers Continuation

• Some exporters prefer to quote terms of sale where the exporter is responsible for the transportation 
and to control delivery by selection of and payment to their own freight forwarder. 

• In other cases, the buyer selects the freight forwarder, known as a “routed export  transaction. 

• The U.S. exporter should be aware that a freight forwarder and any foreign customs broker selected by it 
or by the freight forwarder are the exporter’s agents, and any mistakes that they make will be the 
exporter’s responsibility as far as third parties and government agencies are concerned. 

• This is not always understood by companies that pay significant amounts of money to hire such persons. 

• Where a freight forwarder is responsible for some loss or damage and refuses to make a reasonable 
settlement, the exporter may be able to proceed against the surety bond or even raise an action through 
the FMC administrative review process for certain ocean freight forwarding issues. 

• They may even seek cancellation of the forwarder’s Federal Maritime Commission license.

• Where the forwarder is bankrupt and has failed to pay transportation carriers amounts paid by the 
exporter, the exporter may be required to pay twice. 

• The U.S. exporter will be asked to sign an agreement appointing the freight forwarder as its agent and 
giving it a power of attorney



U.S. Exporter Attorney Review 



Export Packing and Labeling (Hazardous Materials)

• The U.S. Company to have special packing for its products for long-distance ocean 
shipments. 

• The packing used for domestic shipments may be totally inadequate for such shipping. 
Identification marks on the packages should be put in the packing list.

• Containers may be of various lengths and heights. 

• Special types of containers may be needed, such as insulated, ventilated, open top, 
refrigerated (“reefers”), flat, and/or high-cube. 

• Containerized shipments may be eligible for low insurance rates compared with 
breakbulk or palletized cargo. 

• Specialized export packing companies exist and can often do the packing or can act as 
consultants in assisting the U.S. 

• Company with formulating packing that would be suitable for such shipments. Under the 
U.S. Uniform Commercial Code and the Convention on the International Sale of Goods 



Intermodal Safe Container Transportation Act 

• A shipper arranging for intermodal transportation of a container or 
trailer carrying more than 29,000 pounds and traveling in any part by 
truck over the road must provide the initial carrier with a certificate 
of gross weight including a description of contents, which certificate 
must be transferred to each subsequent carrier.

• All hazardous materials must be packed in accordance with the 
United Nations’ Performance Oriented Packaging (POP) Standards. 
Shippers of hazardous materials must be registered with the 
Department of Transportation. “Hazmat employees,” including those 
who handle, package, or transport hazardous materials and those 
who fill out shipping papers, must have training at least every three 
years



The International Civil Aviation Authority 
(ICAO)

• An international organization made up of member states and it has 
technical guidelines for the handling and labeling of hazardous 
materials for aircraft. (www.icao.int.) 

• Similarly, the International Maritime Dangerous Goods Code was 
developed by the International Maritime Organization for handling 
hazardous materials in ocean transportation. 
(http://www.imo.org/Pages/home.aspx.)

http://www.icao.int/
http://www.imo.org/Pages/home.aspx


Transportation Security Administration 
Requirements

• Passenger air carriers and air freight forwarders are required to maintain 
strict controls on the receipt of merchandise and obtain a “Shippers 
Security Endorsement” from the shipper certifying that the shipment does 
not contain any unauthorized explosive or destructive devices or hazardous 
materials and including a consent to search the shipment. 

• Personal identification is required from the person tendering the shipment. 
Any shipments from unknown shippers must undergo more thorough 
examination. 

• The TSA has developed several sensitive security programs from Known 
Shipper Programs to the Indirect Air Carrier Management System for air 
freight forwarders.



Product Labeling Requirements

• Labeling is equally important. If the product is a hazardous substance, 
special labeling and placarding is required.

• Furthermore, any product labeling may require printing in the foreign 
country’s language. 

• The types of information and disclosures required on such labeling 
may be prescribed by foreign law in the country of destination and 
should be confirmed as part of the pre-export planning.



Terms of Sale

• When shipping internationally it is critical to understand the terms and conditions 
of the international transportation. 

• Without a true understanding of the terms it is hard to know which party bears 
the risk of loss if the freight is damaged during the inland transportation, which 
party is responsible for the customs clearance at the port of entry, or who should 
purchase the insurance on the cargo during the international transportation. 

• It is for this reason that the International Chamber of Commerce first developed 
the INCOTERMS® (International Commerce Terminology) in 1936. The most recent 
version is the INCOTERMS® 2010 and became effective January 1, 2011. 

• Even though the Incoterms have no legal basis, they are recognized by judicial 
bodies throughout the world as an indication of agreement by the parties.



INCOTERMS® 2010 



The Incoterms® Defines

• They do NOT define where title transfers, so it is always important for 
other related documents to indicate the point at which title transfers.

• While many assume the title will transfer where the risk of loss 
transfers, that may not always be the case, for example, there may be 
tax implications if the buyer takes title in the seller’s country.

• Incoterms® should have three components to be clear: the three-
letter term, a location name, and the Incoterms® version. 



Incoterms® Confusion
• In the United States, confusion regarding the Incoterms® FOB and CIF relates 

to the Uniform Commercial Code, which regulates domestic sales 
transactions. 

• At one time, the Uniform Commercial Code had its own definitions of FOB 
and CIF for use in domestic sales. 

• Those terms were dropped many years ago, but they still appear in some 
domestic transactions and when companies first begin to export, they do not 
realize that the terms have different meanings internationally.

• Incoterms® do not define when payment is made. 
• Payment may be made earlier or later depending upon the agreement of the 

parties. 
• Sellers should be sure that their export sales documentation distinguishes 

between price terms, title and risk of loss terms, and payment terms.



Consignments

• Unlike in sales transactions, where title to the merchandise transfers to the 
foreign buyer in the United States or sometime up to delivery in the foreign 
country in accordance with the terms of sale between the parties, in consignment 
transactions, the exporter/seller maintains ownership of the goods, and the 
consignee in the foreign country takes possession of the goods. 

• The consignee then offers the goods for sale, and when a customer purchases the 
goods, title transfers from the exporter/seller to the importer/buyer and to the 
customer simultaneously. 

• Such transactions have various procedural and documentary considerations. 

• As the owner, the exporter/seller will be responsible for all transportation costs, 
insurance, filing of Electronic Export Information (Shipper’s Export Declarations) 
through the Automated Export System, and obtaining export control licenses.



Consignments Continuation

• While foreign customs regulations may permit the consignee to effect customs 
clearance, legally the goods are owned by the exporter/seller, and the 
exporter/seller will be liable for the foreign customs duties. 

• Additional taxes may be assessed, such as personal property taxes assessed on 
the goods while they are awaiting sale and income taxes, because title will pass to 
the importer/buyer at the buyer’s place of business in the foreign country. 

• In addition, to avoid the inability to take possession of the goods in case of 
bankruptcy of the importer/buyer or other claims by the importer’s creditors, 
special arrangements under the buyer’s law, such as chattel mortgages, 
conditional sale agreements, public notices, or security interests, may be 
required. 

• Because the export/import transaction is not a sale at the time of entry, 
transaction value cannot be used—the customs authorities will assess customs 
duties based upon an alternative valuation method.



Leases Requirements

• In export transactions that are leases, no sales documentation should be used, 
although the creation of documentation for Customs purposes may be required 
in order to effect clearance. 

• The ability of the exporter/lessor to retain title and ownership, repossess the 
goods at the end of the lease, and obtain income tax benefits depends upon 
using lease documentation rather than sales agreements. 

• As with consignments, the exporter/seller is legally responsible for all exporting 
and importing obligations, although those obligations can be delegated to the 
importer in the lease agreement. 

• For customs valuation purposes, a lease is not a sale; therefore, transaction value 
will not be used, and the customs duties payable will depend upon an alternative 
valuation method. 

• Whether the transaction will be subject to value-added taxes or other exactions 
depends upon the law of the destination country



Marine and Air Casualty Insurance

• Under the Carriage of Goods by Sea Act, ocean carriers are 
responsible for the seaworthiness of the vessel, properly manning the 
vessel, and making the vessel safe for carriage of the cargo. The ocean 
carrier is not responsible for negligence of the master in navigating 
the vessel, fires, perils, dangers, accidents of the sea, acts of God, acts 
of war, acts of public enemies, detention or seizures, acts or 
omissions of shippers, strikes or lockouts, riots and civil commotions, 
saving or attempting to save a life or property at sea, inherent defect, 
quality or vice of the goods, insufficiency of packing, quarantine 
restrictions, insufficiency or inadequacy of marks, latent defects not 
discoverable by due diligence, and any other causes arising without 
the actual fault and privity of the ocean carrier.



Insurance Responsibilities

• Without insurance, even when the carrier can be proven liable, responsibility is 
limited to $500 per “package” on ocean shipments and $28 per kilogram on air 
shipments unless a higher value is declared in advance and a higher 
transportation charge is paid. 

• The seller may be responsible for (1) obtaining and paying for such insurance with 
no reimbursement by the buyer, or (2) obtaining and paying for such insurance 
with reimbursement by the buyer. Or, the buyer may be responsible for (1) 
obtaining and paying for such insurance with no reimbursement by the seller, or 
(2) obtaining and paying for such insurance with reimbursement by the seller. 

• Although abbreviated trade terms, such as FOB port of shipment, are designed to 
clarify which parties are responsible for arranging and paying for various aspects 
of an export shipment, often confusion and misunderstandings occur. 

• It is extremely important to clearly determine who will pay for such insurance and 
who will arrange for it. It is necessary for a seller or buyer to have an “insurable 
interest” in the merchandise in order to obtain insurance coverage. 



Insurance Coverage

• A U.S. company can buy an open or blanket cargo marine or air insurance 
policy that is in continuous effect for its shipments, or a special onetime 
cargo policy that insures a single shipment. Alternatively, it can utilize its 
freight forwarder’s blanket policy. 

• There are many advantages for a company to have its own open cargo 
policy, but the quantity of exports must justify it; otherwise, it is probably 
more appropriate to utilize the freight forwarder’s blanket policy. 

• Some insurance brokers recommend that a company have its own policy 
when exports and/or imports reach $500,000 to $1 million. 

• When a blanket policy is used, a separate certificate is issued by the 
insurance company or the holder of the policy to evidence coverage for 
each shipment. 



Insurance Policies 

• Familiarizing oneself with such insurance policies is also important in the 
event that a casualty occurs and a claim needs to be filed. Generally, it is 
best to obtain “all risks” (rather than “named peril”) and “warehouse-to-
warehouse” (or “marine extension”) coverage. 

• Even “all risks” coverage does not include war risk or “strike, riot and civil 
commotion” coverage, and the seller should specifically determine 
whether these risks and others, such as delay in arrival and change in 
customs duties, should be covered by a rider and payment of an additional 
premium. 

• Under the Incoterms®, it is necessary to insure the shipment at 110 percent 
of the invoice value; in the case of some letter of credit sales, payment 
cannot be obtained unless insurance in that amount has been obtained. 



Insurance Agents

• In order to get paid under letters of credit or documentary collections 
through banking channels, it may be necessary for the seller to 
furnish a certificate to the bank evidencing that insurance coverage 
exists.

• Marine insurance companies and insurance brokers can advise on the 
different types of coverage available and comparative premiums. The 
premium will depend on the type of merchandise, its value (risk of 
pilferage), its packing, the type of coverage (including riders), the 
method of transportation, the country of destination and routing, the 
loss history of the insured, the carriers used, whether transshipment 
will occur, etc.



Methods of Transportation; Booking Transportation

• In determining the general method by which the U.S. Company will export, 
or in filling a specific shipment to a particular customer, marine 
transportation and air transportation must be evaluated. 

• Companies with small quantities or those unfamiliar with shipping 
internationally should work with a freight forwarder or a non-vessel-
operating common carrier (NVOCC). 

• These companies can arrange and book shipments with carriers, or they 
can arrange to consolidate small shipments together in order to make up a 
full container, thus further reducing the cost of transportation rates. 

• One aspect to consider when consolidating cargo is that any delay by 
Customs or some other government agency would cause delays to other 
cargo in the same container. 



NVOCCs and VOCCs

• NVOCCs are companies that contract with the vessel-operating common 
carriers (VOCCs) to guarantee the purchase of a significant quantity of 
containers over a period of time. 

• In exchange for the volume, the VOCC sells to the NVOCCs at reduced 
costs. 

• In turn, the NVOCCs sell that container space to shippers at a profit. 
• NVOCCs are considered the actual carriers to the shippers and they 

prepare their own “house” bills of lading, but they are considered shippers 
to the VOCCs, who prepare the “master” bill of lading. 

• Both the ocean freight forwarders and the NVOCCs are required to be 
licensed by the Federal Maritime Commission and carry adequate 
insurance.



NVOCCs and VOCCs Requirements 

• Both NVOCCs and VOCCs are required to maintain lists of service charges based upon commodity 
classifications called “tariffs” (not to be confused with the customs duties paid to governments on 
imported merchandise). 

• These tariffs are subject to change and often contain numerous exceptions and surcharges. Tariffs must 
be filed with the Federal Maritime Commission electronically and be made publicly available. Links to 
the tariffs are available at the Federal Maritime Commission’s web site: www.fmc.gov. 

• All shipments are to be made in accordance with the tariffs on file unless the shipper has entered into a 
Confidential Service Agreement with the carrier. 

• Both VOCCs and NVOCCs may enter into Service Agreements with shippers. 

• Under these agreements, the shipper and the carriers may come to terms on rates, minimum 
quantities, and service commitments. 

• Certain minimum elements of all service agreements must be made publicly available, but not the rates 
or service commitments. 

• The exporter should be careful in recording quotations, dates, tariff classification numbers, rates, and 
the person making the quotation in order to avoid disputes over the details of the Service Agreement.

http://www.fmc.gov/


Airfreight Rates 

• It is based on actual weight or dimensional weight, whichever is more. The size of the 
shipment (height x width x length in inches) divided by 166 equals the dimensional weight. 
Ocean freight rates will also be based on weight or measure, whichever is greater. 

• Measure is calculated by multiplying the height by width by length in inches and dividing by 
1,728 to get cubic feet. Sometimes the carrier’s rates will be expressed in tons (short ton = 
2,000 pounds, long ton = 2,240 pounds, or metric ton = 1,000 kilograms = 2,200 pounds) or 
in units of 40 cubic feet of volume. Containers are standardized sizes – 20’, 40’, 45’, 
sometimes they are 40’ high cube (which means taller than the normal 40’). 

• They can be refrigerated for foods, pharmaceutical or other products which might require 
that. Miscellaneous freight shipped together is classified as “Freight All Kinds,” which pays a 
higher rate than specific commodities. It is a violation of the Shipping Act of 1984 for a 
shipper to seek to obtain a lower shipping rate by misclassifying merchandise or stating false 
weights or measurements. 

• Likewise, it is a violation for a steamship line to charge more or less than its publicly filed 
tariff rate (except under a service contract) or to pay rebates to shippers. If a shipper 
(exporter or importer) has satisfactory credit arrangements with a steamship line, it can ship 
“freight collect.”



Courier Services 

• Shippers should also check into using courier services that can handle air, ground, and 
marine transportation for inclusive rates. 

• Couriers also will handle the customs clearance. Unique to the courier services is that a 
courier will clear merchandise through customs in the country of import on its own 
bond, which allows it to clear merchandise more quickly. 

• Unfortunately, the customs officials may still hold the importer responsible for 
declarations made by those couriers using their own bonds; therefore, importers will still 
be responsible for the errors of the couriers.

• Smaller shippers can join “shippers’ associations” and obtain similar benefits reductions 
in transportation costs. Shippers’ associations are nonprofit transportation cooperatives. 

• The associations arrange for domestic or international transportation for their members 
and the transportation costs are based on the consolidated quantities of cargo from the 
association which will result to lower rates for the members. 

• For more information on shippers’ associations, contact the American Institute for 
Shippers’ Associations, a trade association, at www.shippers.org.

http://www.shippers.org/


Country of Origin Marking

• Many foreign countries require that the product and the product packaging 
be marked with the country of manufacture or production before the 
product can enter the foreign country. 

• Since the shipment cannot enter the country unless such marking has been 
done properly, it is important to check the foreign regulations prior to 
manufacture and shipment. 

• The foreign country may also have specific requirements with respect to 
marking based on the product, such as pharmaceuticals, food products, 
textiles and apparel, etc. 

• These requirements will generally be imposed not by the foreign customs 
service, but by the local consumer products agency. 

• Other countries do not require country of origin marking, but just that any 
marking that exists on the product must be correct. 



Foreign Warehousing and Free Trade Zones

• Many companies use a regional distribution center (for example, in 
Rotterdam or Hong Kong) for re-export to various countries in the region. 

• Shipments to such regional distribution centers can be entered into that 
country temporarily for repackaging, relabeling, manipulation, 
modification, and sometimes further manufacturing without the payment 
of any customs duties if the product is going to be re-exported. 

• Foreign countries often have certain bonded warehousing and free trade 
zone systems that permit such activities. If the U.S. exporter wishes to avail 
itself of those benefits, it must carefully check and comply with those 
procedures in order to obtain the duty-free treatment.



Export Financing and Payment Insurance

• The U.S. Export-Import (EXIM) Bank has financing available for large exporters as well as a new 
program for smaller exporters. 

• The Agency for International Development under its tied aid program, the Department of 
Agriculture, the International Development Cooperation Agency, the International Bank for 
Reconstruction and Development (World Bank), the Inter-American Development Bank, the Asian 
Development Bank, the African Development Bank, and the Small Business Administration all 
have programs designed to finance exports. 

• Some foreign countries even finance the importation of products that they are seeking to obtain. 
Most recently, in the United States, the federal government has encouraged states to develop 
export financing programs. 

• At last count, forty-eight states, including California and Illinois, have established successful 
programs, and a U.S. exporter should check with its state agencies or the National Association of 
Development Organizations (www.nado.org) to determine the availability and terms and 
conditions of financing prior to manufacture and export of its products. 

• This is an important preliminary consideration because the buyer may have to provide 
documentation before the exporter can apply for such financing, and there may be longer lead 
times in completing the sale.

http://www.nado.org/


Tax Incentives

• Most tax incentives for export have been eliminated in the U.S. 

• However, there is one type of business entity that can receive some 
deductions for exporting. 

• It is known as an Interest Charge-Domestic International Sales 
Corporation (IN-DISC). 

• It is important to check with a tax attorney to determine whether this 
type of legal entity will be of assistance for the exporter.



Export Trading Companies

• In 1982, Congress enacted the Export Trading Company Act (ETC), 
which established encourages U.S. companies to collaborate with 
each other in order to reduce shipping costs, increase their 
negotiating power, fill large orders and increase their presence in the 
foreign market. 



Export Trade Certificates of Review

• The Department of Commerce in conjunctions with the Department of 
Justice provides an Export Trade Certificate of Review which can be useful 
to these collaborative efforts in avoiding costly treble damage liability and 
expensive attorney’s fees and court costs if the exporter obtains such a 
certificate. Certified activities often include the appointment of exclusive 
distributors and agents, and the imposition of restrictions on distributors, 
such as territories, prices, the handling of competitive products, and the 
termination of such distributors, all of which might normally violate U.S. 
antitrust laws. 

• Furthermore, if a U.S. Company wishes to cooperate with other companies 
in exporting, even with competitors, such activities can be protected under 
the certificate. However, the U.S. exporter should also check foreign law in 
the country of destination, as such certificates do not exempt the U.S. 
exporter from foreign law.



Export Management Companies

• An export management company, or EMC, is usually an export 
intermediary located in the United States that acts as a sales agent or 
representative for the manufacturer for exports to certain foreign 
markets. 

• Typically, EMCs are paid a commission and may be helpful where the 
manufacturer is new to exporting or does not have its own distributor 
or sales agent in that foreign country. 

• Theoretically, the difference between the EMC and the ETC is that ETC 
purchase from the manufacturer, paying in advance and making their 
compensation through a resale markup rather than a commission. 

• Some EMCs and ETCs do both.



Translation

• An exporter should give sufficient forethought to the necessity of 
translating its advertising materials, instructions, warranties, and labeling 
into the language of the destination country. 

• Not only will this be necessary in order to achieve sales, but failure to do so 
can lead to legal liabilities. 

• For example, if a patent application is not properly translated, the rights 
may be lost. 

• Some countries require that certain labeling be in their language. 

• The location of a competent translator and completion of the translation 
may require significant lead time and, depending on the quantity of 
material, involve a significant expense.



Foreign Branch Operations, Subsidiaries, Joint 
Ventures, and Licensing

• Sometimes the exporter will be exporting to its or its parent company’s existing branch 
or subsidiary company in a foreign country. Or, rather than selling to an independent 
distributor, utilizing a sales agent, or selling directly to the end user, the exporter may 
decide to establish such a branch operation or subsidiary company. 

• If personnel are available to staff the foreign branch or company, this step may increase 
the exporter’s marketing penetration and may smooth export and import operations. 

• Similarly, the exporter may form a joint venture with a foreign company to manufacture 
or market the exporter’s products in one or more foreign countries. 

• Where laws prohibit the importation of the exporter’s products or where transportation 
costs or delays are unreasonable, the exporter may need to license a foreign company to 
manufacture the product and sell it in that market in return for payment of a royalty. 

• All of these methods of doing business will require some modifications to the sales and 
other export and import documentation and procedures.



Sales Affiliated Companies

• For example, sales to affiliated companies often raise income tax 
issues involving transfer pricing and the related issue of proper 
customs valuation. 

• License royalties may in certain circumstances be dutiable, and 
licensed technology may require export control approvals. 

• A recent problem is the inadequacy of sales and purchase 
documentation for export audits due to simplified electronic ordering 
procedures between affiliated companies.



Electronic Commerce

• The development of the Internet and email and the proliferation of web sites 
have created a revolution in electronic commerce. 

• Because of the essentially worldwide availability of the Internet and access to 
web sites, new issues for cross-border exporting and importing have arisen. 

• This has opened a new channel of direct marketing using electronic catalogs and 
has created conflict with the seller’s traditional foreign distribution channels, 
such as distributors and sales agents. 

• Sellers are more interested in marketing internationally and are forced to cope 
with the logistical issues that arise from purchase orders from abroad. 

• Increasingly there are sales platforms that enable the sale of products on behalf 
of other companies. 

• Some may simply take orders and pass them through to the actual exporter, but 
others may manage the whole export process on behalf of the exporter



Validity and Enforceability of Electronic Sales 
Contracts/E-Commerce

• This concern has required the consideration and development of legal terms of 
sale on the web site that are modified and appropriate for foreign as well as 
domestic customers. 

• It has also forced the use of “click-wrap” agreements to record the purchaser’s 
agreement to the sales terms and authentication procedures to confirm that the 
person purporting to place the order is actually that person. 

• For low-price items, sellers may be willing to accept the risk of lack of 
enforceability of the sales contract, but for expensive items or ongoing business, 
this is not feasible. 

• Many sellers have required their distributors and customers who are making 
ongoing purchases to sign hard-copy “umbrella” agreements at the outset of the 
relationship before undertaking electronic sales. 

• This is a less satisfactory solution for onetime purchasers.



Delivery and Logistics/E-Commerce

• At least with direct sales to consumers, and for consumer goods, customers want and 
expect the convenience of direct delivery to their door. 

• These “delivered duty paid” terms of sale are almost a necessity for this type of business. 

• Customers also want prompt delivery, which is difficult to achieve if there is no stock of 
inventory in the buyer’s country. For smaller products, delivery by international courier 
services such as UPS, Federal Express, and DHL has become more practical. In such cases, 
the transportation carrier is also able to act as the customs broker in the foreign country, 
paying customs duties and value-added taxes and billing them back to the seller. 

• For large capital goods, however—such as in business-to-business (B2B) transactions, 
where the issues of containerized or other packaging, transportation booking, export 
licenses or permits, foreign customs clearance, and lack of skilled in-house personnel, 
require the use of a freight forwarder—have limited the expansion of Internet sales. 
Challenges continue to exist relating to establishing in-country inventory for immediate 
delivery without the expenses of establishing branch offices or subsidiary companies.



E-Commerce Price

• Since many customers want to have delivery to their door, when they 
see a price quotation on a web site, they expect to see an “all-in” 
(delivered duty paid) price. 

• The difficulty of maintaining up-to-date quotations online, including 
freight charges, insurance, duties, quotas, and value-added taxes for 
multiple countries of the world, has forced many sellers to hire 
software companies that offer such services.



E-Commerce Payment

• For low-price consumer goods, payment by credit card or through PayPal 
accounts has enabled sellers to increase Internet sales. 

• However, there are fees associated with these types of purchases and the 
virtual impossibility of pursuing a collection lawsuit overseas because of 
prohibitive cost and low pricing has limited expansion. 

• For expensive purchases or ongoing accounts, the seller may need the 
security of a letter of credit or documents against payment. 

• On the other side, buyers dislike having to pay for purchases in advance 
without inspection of the goods. 

• Where the seller has done business in the past on open account, or is 
willing to do so in the future, Internet sales can be practical.



E-Commerce Taxation

• Although one of the great spurs to the growth of electronic 
commerce in the past has been the ability to avoid certain taxes in 
certain countries, such as sales, value-added, corporate franchise, or 
personal property taxes, there is an increasing demand by 
governments to recover those tax revenues that are being lost. It is 
likely that some forms of taxation will increase and sellers may have 
to comply with foreign tax claims.



E-Commerce Information security

• Although there has been significant progress in maintaining the 
confidentiality of information transmitted over the Internet, the 
sophistication of “hackers” has also increased. 

• For information from credit card numbers to purchase order numbers 
and customer lists, confidentiality, particularly from competitors and 
fraud artists, is crucial. 

• The most secure current technologies using “key” systems are 
cumbersome, especially for small orders and onetime sales. 
Furthermore, exporting such software may require an export license.



E-Commerce Export controls

• There are concerns when selling through the internet as to where the 
customer is located and whether there may be embargoes to the 
destination. 

• So companies marketing through the Internet must have specific 
export controls in place that require customer interaction to ensure 
compliance.



Exporting: Sales Documentation Section

• The single most important document in the export sale is the sales 
agreement. Repeat: The single most important document in the 
export sale is the sales agreement! Most of the problems that occur 
in exporting can be eliminated or greatly reduced by using a suitable 
sales agreement. Generally, different types of sales agreements are 
used for isolated sales transactions and for ongoing sales 
transactions. This section will discuss these as well as look at the 
important provisions in international sales agreements, distribution 
agreements, and sales agent agreements.



Isolated Sales Transactions

• Isolated sales transactions are defined as situations where, for example, 
the customer purchases infrequently, or where sales are made on a trial 
basis in the anticipation of establishing an ongoing sales relationship, or 
when a customer is not being granted any credit until a satisfactory history 
of payment has been established. 

• Sales agreements for such transactions should be in writing, and the seller 
and buyer may use a variety of common, preprinted forms; however, with 
the increase of Internet communication and sales, these formalized 
agreements seem to be less prominent which can lead to 
misunderstandings regarding the commitments of the parties. 

• The seller should check carefully to eliminate as much as possible any 
conflicting provisions between the seller’s forms and the forms received 
from the buyer.



Importance of Written Agreements

• Sometimes oral agreements occur in international sales when the seller 
receives an order at a trade show, by telephone, or in a meeting.

• There are many reasons why export sales should be embodied in a written 
agreement. Under the Uniform Commercial Code applicable in the United 
States, if the sale exceeds $500 in value, an agreement to sell, and 
therefore to get paid for the sale, is enforceable by the seller only if the 
agreement is in writing. 

• While there are some exceptions to this law, and sometimes even informal 
notes will be sufficient to create an enforceable sales agreement, by far the 
safest practice is to formalize the sales agreement in a written document 
signed by the parties.



Email Orders

• While an email order and acceptance can satisfy the legal requirements of 
written evidence of an agreement, such sales agreements commonly contain only 
the specification of the quantity, usually a price, and sometimes a shipment date. 

• There are many other terms and conditions of sale that should be inserted in a 
good sales agreement, and a simple acceptance by the seller of such email orders 
will fall far short of adequately protecting the seller in case of problems in the 
transaction. 

• Consequently, acceptances of orders by email should specifically and expressly 
state that the sale incorporates the seller’s other standard terms and conditions 
of sale. 

• Those additional terms and conditions of sale should be included in the seller’s 
email response as an attachment to the buyer with a required acknowledgement, 
so that there can be no argument that the buyer was not aware of such terms 
and conditions of sale before proceeding with the transaction.



The Formation of Sales Agreements

• A sales agreement is formed by agreement between the seller and the 
buyer and is the passing of title to and ownership of goods for a price. 

• An agreement is a mutual manifestation of assent to the same terms. 
Agreements are ordinarily reached by a process of offer and acceptance. 

• This process of offer and acceptance can proceed by the seller and the 
buyer preparing a sales agreement contained in a single document that is 
signed by both parties; by the exchange of documents such as purchase 
orders and purchase order acceptances; or by conduct, such as when the 
buyer offers to purchase and the seller ships the goods.



Sales Agreement Processes



Sales Transaction Concerns

• A seller or buyer may send certain preliminary inquiries or 
information, such as a price list, without intending to actually offer to 
sell or place an order, but may find that the other party’s 
understanding (or the applicable law) has created a binding sales 
agreement prior to the first party’s intention. 

• This can arise because under some countries’ laws, an offer to sell or 
buy is accepted when the acceptance is dispatched, rather than when 
it is received. It can also arise because silence can be considered as 
acceptance if the parties are merchants.



Sales Transaction Governing Law

• Contracts are often governed by the law of the country where the contract is 
negotiated and performed or where the offer to sell or buy was accepted. 

• Since an international agreement may be partly negotiated and partly performed 
in both countries, and since there may be a question as to whether the buyer 
accepted the offer to sell or the seller accepted the offer to purchase, situations 
can arise where the sales agreement is governed by the law of the buyer’s 
country. 

• Since foreign law may be quite different from U.S. law, the seller’s rights and 
responsibilities may differ greatly from what she anticipated. 

• Customary local ways of doing business, called trade usages, may unknowingly 
become a part of the sales agreement under the sales laws of some countries. 

• Sellers and buyers sometimes try to resolve this problem by including a governing 
law term in their documents, but again, these may conflict.



Sales Agreement Involvement Conduct

• A simple example is where a buyer sends a purchase order and the 
seller, without communicating, simply ships the goods; or if the seller 
offers to sell the goods and the buyer simply sends payment. 

• In such cases, the conduct in accepting the offer will include all of the 
terms and conditions of the offer. If the seller is not satisfied with the 
buyer’s terms and conditions of purchase, he should send some 
communication to negotiate those terms before simply shipping the 
goods.



Common Forms for the Formation of Sales 
Agreements

• There are a number of forms customarily used in the formation of sales 
agreements. 

• In order to save time (and discourage changes by the other party), both buyers 
and sellers often purchase preprinted forms from commercial stationers, 
although this is not suggested as it may contain provisions that do not reflect the 
intentions of the parties, or develop and preprint their own forms. 

• Not all of the same documents are used by the seller or the buyer in all sales 
transactions. 

• For example, a seller may submit a quotation to a potential buyer without 
receiving any request for quotation, or the first communication the seller receives 
may be a purchase order from the buyer. 

• However, it is important to be familiar with the various forms and the role they 
play in bringing the negotiations to agreement.



Price Lists Concerns

• Sometimes a seller will send a price list to a prospective buyer as its first 
communication. Ordinarily, such price lists would not be considered as an 
offer to sell, entitling the buyer to immediately accept. 

• However, in order to prevent the unexpected formation of a sales 
agreement, such price lists should specify that this is not an offer to sell 
and no agreement will arise until a purchase order has been received and 
accepted. 

• Such price lists should also specify their expiration date and that they are 
subject to change. 

• Price lists should also include the terms and conditions of the seller as this 
is the first opportunity for the buyer to be put on notice of those terms and 
conditions, should it wish to place an order.



Requests for Quotations

• Sometimes the first document involved in the formation of a sales 
agreement is a request from the buyer to the seller for a quotation 
(RFQ). Ordinarily, such a request—whether it be informal in an email 
or formal in a printed form—will ask for a price quotation from the 
seller for a specific quantity and often a shipping date.

• The seller should be particularly careful to ascertain whether the 
request contains other terms and conditions of purchase that are 
incorporated by reference to another document or are contained in 
the fine print “boilerplate” on the front or back of the request for 
quotation. If other terms are referenced, the best precaution is to ask 
the buyer to send such terms and conditions for the seller’s review 
before replying.



Quotation Request



Quotations and Costing Sheets

• In response to a request for a quotation, the seller ordinarily prepares 
and forwards a quotation. 

• Before quoting a price for any specific quantity or any shipment date, 
it is extremely important that the seller accurately calculate its 
additional costs relating to an export sale and shipment before 
providing the quotation. 

• The use of a costing sheet is highly recommended.



Sample Costing Sheet



Seller Quotations Example



Purchase Orders



Buyers Purchase Orders



Purchase Order Acknowledgments and 
Acceptances

• . A purchase order acknowledgment may state that the seller has 
received the purchase order from the buyer and is in the process of 
evaluating it, such as checking on the credit of the buyer or 
determining the availability of raw materials for manufacture, but 
that the seller has not yet accepted the purchase order and will issue 
a purchase order acceptance at a later date. 

• In other cases, the language of the purchase order acknowledgment 
indicates that it is also an acceptance of the order, and no further 
communication is issued.



Sales Confirmations

• Sales confirmations usually perform the same role as purchase order 
acceptances. The seller will normally include its detailed terms and 
conditions of sale in its purchase order acknowledgment or purchase order 
acceptance. 

• If the buyer’s request for a quotation or purchase order does not contain 
detailed terms and conditions of purchase, the seller can feel reasonably 
comfortable that its terms and conditions of sale will control if they are 
included in the purchase order acknowledgment or acceptance form. 

• If the buyer has previously sent detailed terms and conditions of purchase, 
however, the seller is at risk that those terms and conditions will control 
unless it expressly states that the order is accepted and the sale is made 
only on the seller’s terms and conditions of sale and thereafter (prior to 
production and shipment) the buyer confirms its acceptance of the seller’s 
terms.



Purchase Order Acceptance Form



Pro Forma Invoices



Side Agreements

• Occasionally, the buyer may suggest that the seller and buyer enter into a 
side or letter agreement. In some cases, the suggestion may be innocent 
enough, for example, where the parties wish to clarify how they will 
interpret or carry out a particular provision of their sales agreement. Even 
then, however, it is better practice to incorporate all of the agreements of 
the parties in a single document. 

• Unfortunately, more often the buyer’s proposal of a side agreement is 
designed to evade the buyer’s foreign exchange control, tax, customs, or 
antitrust laws. Sellers should be wary of entering into such agreements 
unless they fully understand the consequences. 

• Such agreements may be unenforceable, the seller may not be able to get 
paid on its export sale, and/or the seller may be prosecuted as a co-
conspirator for violating such laws.



Ongoing Sales Transactions

• The three major types of agreements used in ongoing sales transactions: 

• (1) international sales agreements, that is, supply agreements where the seller 
sells directly to an end-user customer who either incorporates the seller’s 
product as a component into a product the buyer manufactures, or consumes the 
product and does not resell the product.

• (2) distributor agreements, where the seller sells the product to a purchaser, 
usually located in the destination country, who resells the product in that country, 
usually in the same form but sometimes with modifications.

• (3) sales agent or sales representative agreements, where a person, usually 
located in the destination country, is appointed to solicit orders from potential 
customers in that country. 

• In the last case, the sale is not made to the sales agent, but is made directly to 
the customer, with payment of a commission or other compensation to the sales 
agent.



Correlation with Documentation for Isolated 
Sales Transactions

• Where the seller and the buyer wish to enter into a longer-term 
agreement, they will define their overall relationship in an umbrella 
agreement, but the usual documentation utilized in isolated sales 
transactions will also be utilized to set specific quantities, prices, and 
shipment dates. 

• Sometimes conflicts can arise between the terms and conditions in 
the umbrella agreement and the specific documentation. 

• Usually the parties provide that in such cases, the umbrella 
agreement will control, but this can also lead to problems in 
situations where the parties wish to vary the terms of their umbrella 
agreement for a specific transaction.



Important Provisions in International Sales 
Agreements

• There are numerous terms and conditions in an international sales 
agreement that require special consideration different from the usual 
terms and conditions in a domestic sales agreement. Unfortunately, 
sometimes sellers simply utilize sales documentation that was 
developed for U.S. domestic sales, only to discover that it is woefully 
inadequate for international sales. 

• A simple sample International Sales Agreement (export)/Handout



Payment Methods

• Issuance of letters of credit involves the payment of bank fees, which are 
normally paid for by the buyer, and the buyer usually does not wish to 
incur such expenses in addition to the cost of purchasing the goods.

• The next best method of payment is by sight draft documentary collection, 
commonly known as documents against payment or D/P transactions.

• The next least secure payment method is to utilize a time draft, commonly 
known as documents against acceptance or D/A transactions.

• The least secure payment method is sale on open account, where the seller 
makes the sale and the shipment by forwarding the bill of lading and a 
commercial invoice directly to the buyer for payment.



Various Methods of Payment



Countertrade Concerns

• Countertrade describes a variety of practices, such as barter (an 
exchange of goods), counter-purchase (where the seller must agree 
to purchase a certain amount from the buyer or from another seller 
in the buyer’s country), or offset (where the seller must reinvest some 
of the sales profits in the buyer’s country). 

• The risks and complications of such sales are higher. 

• Sometimes, of course, the seller may have to agree to such 
arrangements in order to get the business, but specialized sales 
agreements adequately addressing many additional concerns must be 
utilized.



Factoring of Export Accounts Receivable

• “Factoring” is when a business sells its accounts receivables to a third party 
known as the “factor.” Essentially, the factor advances the company 75-80 
percent of the money the company is owed by its customers. 

• While many banks and some factors are reluctant to accept receivables on 
foreign sales due to the greater risks and uncertainties of collection, other 
factors are willing to do so. 

• This may represent an opportunity for an exporter to obtain its money 
immediately in return for accepting a lesser amount, some discount from 
the sales price. 

• If the factor buys the accounts receivable with recourse, that is, the right to 
charge back or get back the money paid to the exporter in case of default 
in payment by the customer, the factor’s charge or discount should be 
correspondingly lower.



Export Financing

• It should be discussed in the international sales agreement.

• The buyer will thus be clearly aware that the seller intends to use 
such export financing. 

• The documentation that the buyer is required to provide in order for 
the seller to obtain such financing should be specified in the 
agreement, and the seller’s obligation to sell and make shipment at 
specific dates should be subject to obtaining such export financing in 
a timely manner.



Security Interest

• If the seller intends to sell on open account or on documents against 
acceptance, the seller should carefully investigate obtaining a security 
interest under the law of the buyer’s country to protect its rights to 
payment. 

• Under the laws of most countries, unless the seller has registered its 
lien or security interest with a public agency, if the buyer goes into 
bankruptcy or falls into financial difficulties, the seller will be unable 
to repossess the merchandise that it sold, even if the merchandise is 
still in the possession of the buyer. 

• Also, the seller may be unable to obtain priority over other creditors, 
and after such creditors are paid, nothing may remain for the seller



Passage of Title, Delivery, and Risk of Loss

• Under U.S. law, title will pass at the time and place agreed to by the parties 
to the international sales agreement. It can pass at the seller’s plant; at the 
port of export; upon arrival in the foreign country; after clearance of 
customs in the foreign country; upon arrival at the buyer’s place of 
business; or at any other place, time, or manner agreed to by the parties. 

• Under the new Convention on the International Sale of Goods (discussed in 
subsection m), if the parties do not agree on the time and place for transfer 
of title and delivery, title will pass when the merchandise is transferred to 
the first transportation carrier. 

• Usually the risk of loss for any subsequent casualty or damage to the 
products will pass to the buyer at the same time the title passes. However, 
it is possible to specify in the sales agreement that it will pass at a different 
time. Up to the point where the risk of loss passes to the buyer, the seller 
should be sure that the shipment is insured against casualty loss.



Warranties and Product Defects

• Under the laws of most countries and the Convention on Contracts for the International 
Sale of Goods (discussed in subsection m), unless the seller limits its warranty expressly 
in writing in its international sales agreement, the seller will be responsible and liable for 
foreseeable consequential damages that result to the buyer from defective products. 

• Since such consequential damages can far exceed the profits that the seller has made on 
such sales, unless the seller expressly limits its liabilities, the risk of engaging in the sales 
transaction can be too great. 

• The sales agreement should specify exactly what warranty the seller is giving for the 
products, whether the products are being sold “as is” with no warranty, whether there is 
a limited warranty such as repair or replacement, whether there is a dollar limit on the 
warranty, whether there is a time period within which the warranty claim must be made, 
and/or whether there is any limitation on consequential damages. 

• In many countries, as a matter of public policy, the law prohibits certain types of 
warranty disclaimers or exclusions.



Preshipment Inspections

• The seller (and buyer) should also realize that providing for a 
preshipment inspection will usually delay the shipment anywhere 
from twenty to forty days.

• The type of preshipment inspection that will be permitted, its scope, 
its terms, and the consequences if the inspection is unfavorable 
should be specified in the international sales agreement.



Export Licenses

• If an export license will be required in an international sales agreement, the exporter should state 
that it is required and should require the buyer to provide the necessary documentation to apply 
for the license. 

• If the buyer fails to provide such documentation, the seller would be excused from making the 
export sale and could claim damages. 

• In order to protect the seller from a violation of U.S. export control laws, the international sales 
agreement and the provisions therein relating to any export license would be evidence that the 
seller had fulfilled its responsibilities to inform the buyer that the products cannot be re-exported 
from the buyer’s own country without obtaining a reexport license from the U.S. authorities. 

• The sales agreement should provide that if the seller cannot obtain the export license, the seller’s 
performance of the sales agreement will be excused without the payment of damages to the 
buyer.

• Under the Incoterms®, the buyer is responsible for obtaining the export license on “ex-works” 
sales, but U.S. law makes the seller responsible unless the buyer has specifically agreed to such 
responsibility in writing and has appointed a U.S. agent



Import Licenses and Foreign Government 
Filings

• The buyer should state exactly what licenses must be obtained and 
what filings must be made. 

• The sales agreement should specify that the buyer will obtain such 
licenses sufficiently in advance, for example, prior to manufacture or 
shipment, so that the seller can be comfortable that payment will be 
forthcoming. 

• In regard to the applications for such licenses or any foreign 
government filings, the exporter should insist upon and should 
obligate the buyer in the international sales agreement to provide 
copies of those applications prior to their filing.



Governing Law

• The laws of most countries permit the seller and buyer to specifically agree on 
which law will apply, and that choice will be binding upon both parties whether 
or not a lawsuit is brought in either the buyer’s or the seller’s country.

• If the bargaining leverage of the parties is approximately equal, it is fair to say 
that it is more customary for the buyer to agree that the seller’s law will govern 
the agreement.

• if the buyer has more bargaining leverage, the seller may have to agree that the 
buyer’s foreign law applies.

• The seller can also determine whether or not the risk is serious enough to 
negotiate a specific solution to that particular problem with the buyer. 

• The parties do not raise, negotiate, or expressly agree upon the governing law. 

• An exchange of preprinted forms wherein the buyer and seller have each 
specified that its own law governs, which results in a clear conflict between these 
two provisions.



The Convention on Contracts for the 
International Sale of Goods (the Convention)



Convention Permits Buyers and Sellers

• The seller should include provisions on governing law in its 
international sales agreement, and if the buyer disagrees, the seller 
should negotiate this provision. 

• The seller should also determine what differences exist between the 
Convention and U.S. law in case the parties cannot agree and the 
Convention thereby becomes applicable.

• For more information see: 
http://www.newyorkconvention.org/uncitral.

http://www.newyorkconvention.org/uncitral


Dispute Resolution

• One method of resolving disputes that may arise between the parties is litigation in the 
courts. For a U.S. exporter, the most likely dispute to arise is the failure of the buyer to 
make payment. 

• In such a case, the exporter may be limited to going to the courts of the buyer’s country 
in order to institute litigation and seek a judgment to obtain assets of the buyer. 

• Even if the parties have agreed that U.S. law will govern the sales agreement, there is a 
risk that a foreign court may misapply U.S. law, disregard U.S. law, or otherwise favor and 
protect the company located in its own country. 

• Furthermore, there can be significant delays in legal proceedings (from two to five years), 
court and legal expenses can be high, and the outcome may be unsatisfactory. 

• In order to reduce such risks, the exporter can specify in the international sales 
agreement that all disputes must be resolved in the courts of the seller’s country, and 
that the buyer consents to jurisdiction there, and to the commencement of any such 
lawsuit by the simple forwarding of any form of written notice by the seller.



Arbitration Process

• In many foreign countries, buyers take a less adversarial approach to 
the resolution of contractual disputes, and they feel more 
comfortable with a less formal proceeding, such as arbitration. 

• While arbitration can be included in an international sales agreement, 
an exporter should thoroughly understand the advantages and 
disadvantages of agreeing to resolve disputes by arbitration.



Arbitration Concerns

• Arbitration is unlikely to save much in expenses, and quite often may not involve 
a significantly shorter time period to resolve the dispute.

• The administering authority must be selected through the International Chamber 
of Commerce is commonly designated as the administering authority in 
arbitration clauses, but the fees it charges are very high.

• The number of arbitrators should be specified, since there various parties will be 
paying for them the process involvement.

• The seller should ascertain beforehand whether an arbitral award would be 
enforced in the courts of the buyer’s country. 

• Over 150 countries have become parties to a multinational treaty known as the 
New York Convention, which commits them to enforcing the arbitral awards of 
other member countries. 

• See more information at: http://www.newyorkconvention.org/contracting-
states/list-of-contracting-states.

http://www.newyorkconvention.org/contracting-states/list-of-contracting-states


Termination

• Termination of an international sales agreement or distributor or sales 
agent agreement may prove to be much more difficult than termination of 
a domestic agreement. 

• Many countries have enacted laws that as a matter of public policy are 
designed to protect buyers, distributors, and sales agents located in their 
country against unfair terminations.

• For example, the seller’s right to terminate without any payment of 
compensation when the buyer is in breach should be specified. The right of 
the seller to appoint another distributor in the country and to require the 
former distributor to cooperate in transferring inventory to the new 
distributor and the right to terminate for change in control, bankruptcy, or 
insolvency of the buyer should be specified.



Export Distributor

• A distributor is a company that buys products from a seller, takes title 
thereto, and assumes the risk of resale. 

• A distributor will purchase at a specific price and will be compensated 
by reselling the product at a higher price. 

• Under the antitrust laws of most countries, the seller cannot restrict 
or require a distributor to resell the product at any specific price, 
although it may be able to restrict the customers or territories to 
which the buyer resells.



Sales Agent Agreements

• A sales agent does not purchase from the seller. 

• The sales agent or representative locates customers and solicits offers to purchase the 
product from them. 

• In order to avoid tax liability for the seller in a foreign country, the sales agent normally 
will not have any authority to accept offers to purchase from potential customers in that 
country. Instead, the offers from the customer are forwarded to the seller for final 
acceptance, and shipment and billing is direct between the seller and the customer. 

• For such services, the sales agent is paid a commission or some other type of 
compensation. 

• Because no sale occurs between the seller and the sales agent, the seller can specify the 
price at which it will sell to customers, and the sales agent can be restricted to quoting 
only that price to a potential customer. 

• The sales agent can be restricted as to its territory or the types of customers from which 
it can solicit orders. Sometimes the sales agent will guarantee payment by the customers 
or perform other services, such as after-sales service or invoicing of the customers.



Distributor and Sale Agent Chart Summary



Comparison of Distributor and Agent revenues 
and expenses



Export Distributor Agreements



Territory and Exclusivity

• The distributor will normally want to be the exclusive distributor in a territory, 
whereas the seller would generally prefer to make a nonexclusive appointment so 
that if the distributor fails to perform, it can appoint other distributors. 

• The seller may simply wish from the outset to appoint a number of distributors in 
that country to adequately serve the market. 

• A possible compromise is that the appointment will be exclusive unless certain 
minimum purchase obligations are not met, in which case the seller has the right 
to convert the agreement to a nonexclusive agreement. 

• Usually the country or part of the country that is granted to the distributor is 
specified. 

• The distributor agrees not to solicit sales from outside the territory, although 
under the laws of some countries, it may not be possible to prohibit the 
distributor from reselling outside the territory.



Minimum Purchase Quantities

• In most long-term sales agreements or distributor agreements, one of the 
reasons for entering into such agreements is that the seller expects a 
commitment for a significant quantity to be purchased and the buyer is 
requesting some price discount for such a commitment. 

• Consequently, before a seller agrees to give a distributor an exclusive 
appointment in a territory or to grant any price reductions, a provision 
relating to the minimum purchase quantities (which may be adjusted from 
time to time according to some objective formula or by agreement of the 
parties) should be inserted in the distributor agreement. 

• Distributors will ordinarily be required to commit to using their best efforts 
to promote the sale of the merchandise in the territory, but since best 
efforts is a somewhat vague commitment, minimum purchase quantities 
(or dollar amounts) are important supplements to that commitment.



Handling Competing Products

• Normally a seller will want a provision wherein the distributor agrees not 
to handle competing products. 

• If the distributor is handling any competing products (either manufacturing 
them or purchasing them from alternative sources), it is likely that the 
distributor will not always promote the seller’s products, especially if the 
buyer is getting larger markups or margins on the other products. 

• In addition, if the seller grants an exclusive distribution right to the 
distributor, the seller has given up the opportunity to increase its sales by 
appointing more distributors in the territory. 

• Under such circumstances, the distributor should definitely agree not to 
handle any competing products. In some countries, the distributor can be 
restricted from handling competing products only if an exclusive 
appointment is given by the seller.



Effective Date and Government Review

• In some countries it is necessary to file distributor or long-term sales 
agreements with government authorities. Sometimes there is a specific 
waiting period before the agreement can become effective or government 
review will be completed. 

• In any event, the distributor agreement should provide that it does not 
become effective until government review is completed. 

• If the distributor’s government suggests changes to the agreement, for 
example, the elimination of minimum purchase quantities, the seller 
should have the opportunity to renegotiate the agreement or withdraw 
from the agreement without being bound to proceed. 

• In that respect, the seller must be careful not to ship a large amount of 
inventory or accept a large initial order while government review is 
pending.



Appointment of Subdistributors

• Whether or not a distributor has the right to appoint subdistributors should be 
expressly stated in the distributor agreement.

• If this right is not discussed, the distributor may have the right under its own law 
to appoint subdistributors. 

• Not only will the seller have no immediate direct contact with the subdistributors, 
but it may not even be aware of who such subdistributors are, their location, or 
the territories into which they are shipping. 

• If the right to appoint subdistributors is granted, the distributor should remain 
responsible for its activities, including payment for any goods sold to such 
subdistributors, and for providing the names of such subdistributors to the seller 
in advance so that the seller will have the opportunity to investigate the financial 
strength, creditworthiness, business reputation, and the restrictive persons lists 
of all persons who will be distributing its products.



Distributor Agreements and Sales Agent 
Agreements



Foreign Corrupt Practices Act Compliance

• A provision that should be included in the agreement relates to the Foreign 
Corrupt Practices Act (FCPA). 

• In the United States, the FCPA makes it a violation of U.S. law for an agent of a 
U.S. exporter to pay any money or compensation to a foreign government agency, 
official, or political party for the purpose of obtaining or retaining business. 

• If this occurs, the U.S. exporter will have violated the law if it knew that the 
foreign agent was engaged in such activities.

• One way to help avoid such liability is to specify expressly in the agreement that 
the agent recognizes the existence of the FCPA and commits and agrees not to 
make any payments to foreign government officials or political parties for the 
purpose of gaining business, or at least not to do so without consultation with the 
seller and receiving confirmation that such activity will not violate the FCPA.



U.S. Export Control Laws

• Merchandise exported from the United States, whether of U.S. or foreign 
origin, is covered by the U.S. export control regulations.

• it is important for the exporter to advise its distributors and sales agents 
that the merchandise cannot be sold, resold or transferred to embargoed 
destinations, restricted parties, or for a prohibited end-use. 

• Should a U.S. exporter become subject to an investigation because its 
products are found to be in violation of the law, it will receive a subpoena 
for documentation. 

• An export enforcement officer will want to review the exporter’s files for 
up to the five-year statute of limitations to determine what the exporter 
knew with respect to its shipments and what it did to ensure that its sales 
agents and distributors were aware of the laws and regulations.



Exporting: Other Export Documentation

• Since the exporter has legal responsibility for any mistakes of the 
freight forwarder, it is very important for the exporter to understand 
what documents the freight forwarder is preparing and for the 
exporter to review and be totally comfortable with the contents of 
such documents. 

• Furthermore, the documents prepared by the freight forwarder are 
usually prepared based on information supplied by the exporter. 

• If the exporter does not understand the documents or the 
information that is being requested and a mistake occurs, the freight 
forwarder will claim that the mistake was due to improper 
information provided by the exporter.



Freight Forwarders

• A freight forwarder is an agent that acts like a travel agent for the cargo. 

• The freight forwarder will arrange for the best method of transportation, 
prepare and file the export documentation based on the exporter’s 
instructions, make arrangements for pickup or delivery, make 
arrangements for inspection if necessary, provide insurance if requested, 
etc.

• The FMC requires that ocean freight forwarders have a “qualified 
individual,” which is a person who has at least three years of experience in 
U.S. ocean freight forwarding and must maintain a surety bond to ensure 
financial security. 

• Most freight forwarders function handle both air and ocean shipments.



Power of Attorney Form Census Bureau



Freight Forwarder Other Written Authorization



Exporter and Forwarder Defining Roles

• The exporter and forwarder should clearly define the extent of the services 
that are expected and any terms and conditions in advance of beginning 
their relationship together. 

• The exporter should be sure to ask for a copy of the terms and conditions 
from the forwarder and review them and discuss what it is looking for in a 
forwarder. 

• What will be the forwarder’s role? 
• Most companies will make freight arrangements with the freight forwarder 

directly or through the carrier’s or the forwarder’s online web sites. 
• If booking through a web site, forwarders will generally require that the 

exporter “accept” the terms and conditions before accepting the freight 
order.



Shipper’s Letters of Instructions

• On each individual export transaction, the freight forwarder will need 
instructions from the exporter on how the export is to be processed. 
The terms or conditions of sale agreed upon between the seller and 
the buyer may vary from sale to sale. 

• In order for the freight forwarder to process the physical export of the 
goods and prepare the proper documentation, it is necessary for the 
exporter to advise the freight forwarder as to the specific agreement 
between the seller and buyer for that sale, including the International 
Commerce Terminology (INCOTERMS®).



Shipper’s Letters of Instructions Form



U.S. Principal Party in Interest

• The consignee’s name and address, the Incoterms® for the shipment, 
the country of origin, the quantity, description, Schedule B or 
Harmonized Tariff Number, the value of the merchandise, the carriers, 
the marks and numbers on the cartons, etc. 

• Alternatively the exporter may complete the information online or 
send an email with the information. 

• The exporter should take special care in providing instructions to the 
forwarder, since any mistakes will be the basis on which the freight 
forwarder avoids responsibility; therefore it is important that the 
exporter keep a copy of the instructions.



Commercial Invoices

• When the merchandise is ready to be shipped, the exporter must 
prepare a commercial invoice, which is a statement to the buyer for 
payment. Usually English is sufficient, but some countries require the 
seller’s invoice to be in their language. 

• Multiple copies are usually required, some of which are sent with the 
bill of lading and other transportation documents. 

• The original is forwarded through banking channels for payment 
(except on open account sales, where it is sent directly to the buyer). 
On letter of credit transactions, the invoice must be issued by the 
beneficiary of the letter of credit and addressed to the applicant for 
the letter of credit.



Commercial Invoice number and Shipping 
Documents

• Putting the commercial invoice number on the other shipping documents helps to tie the 
documents together. 

• The customs laws of most foreign countries require that a commercial invoice be presented by 
the buyer (or the seller if the seller is responsible for clearing customs), and the price listed on it 
is used as the value for the assessment of customs duties where the customs duties are based 
upon a percentage of the value (ad valorem rates). 

• Perhaps the most important thing to note here is that many countries, like the United States, 
have special requirements for the information that, depending upon the product involved, must 
be contained in a commercial invoice. 

• It is extremely important that, before shipping the product and preparing the commercial invoice, 
the exporter check with an attorney, the buyer, or the freight forwarder to determine exactly 
what information must be included in the commercial invoice in order to clear foreign customs.

• In addition, often certain items, such as inland shipping expenses, packing, installation and 
service charges, financing charges, international transportation charges, insurance, assists, 
royalties, or license fees, may have to be shown separately because some of these items may be 
deducted from or added to the price in calculating the customs value and the payment of duties.



International Standard of Invoices



Bills of Lading

• Bills of lading are best understood if considered as bills of loading. 
• These documents are issued by transportation carriers as evidence that 

they have received the shipment and have agreed to transport it to the 
destination in accordance with their usual tariffs (rate schedule) or under 
the terms of a service agreement. 

• Separate bills of lading may be issued for the inland or domestic portion of 
the transportation and the ocean (marine) or air transportation, or a 
through bill of lading covering all transportation to the destination may be 
issued. 

• Bills of lading, whether inland or ocean, can be issued either in non-
negotiable (straight) form or in negotiable form. 

• Air waybills are issued only in a non-negotiable form.



An Inland Bill of Lading



An Ocean Bill of Lading



An Air Waybill



VOCCs and NVOCCs

• The Federal Maritime Commission (FMC) regulates all ocean 
transportation in commerce with the United States. 

• It is governed under the statutory provisions and regulations of the 
Shipping Act of 1984, the Foreign Shipping Practices Act of 1988, 
section 19 of the Merchant Marine Act, 1920, and Public Law 89-777 
and the Ocean Shipping Reform Act of 1998.

• The FMC regulates the steamship lines, or the vessel-operating 
common carriers (VOCCs). The Shipping Act of 1916 granted 
immunity from the antitrust laws in order to stabilize shipping rates 
and services.



FMC Regulates and Licenses

• With the passage of the Ocean Shipping Reform Act of 1998, steamship lines were 
allowed to enter into confidential service contracts with shippers and publish only 
limited information. The rates and service commitments remained confidential. The 
VOCCs now publish these tariffs on the Internet, where anyone may access them for a 
fee.

• The FMC also regulates and licenses all ocean transportation intermediaries (OTI), which 
are the ocean freight forwarders.

• NVOCCs purchase large quantities of container space from the VOCCs on specific trade 
lanes, and since they buy in bulk, they obtain highly favorable rates.

• In turn, the NVOCCs sell that space to shippers at a higher cost. 

• They issue their own bills of lading and are required to make their tariffs publicly 
available. In addition, they are able to enter into confidential service agreements with 
their shippers. 

• The NVOCC plays a unique position in the transportation of goods; it is a shipper to the 
VOCCs and a carrier to its shippers.



Packing Lists

• Packing lists are used to describe the way the goods are packed for 
shipment, such as how many packages are in the shipment, the types 
of packaging used, the weight of each package, the size of each 
package, and any markings that may be on the packages. 

• Forms for packing lists are available through commercial stationers or 
are provided by packing companies who prepare export shipments. 

• Sometimes packing lists are required by the customs laws of foreign 
countries, but even if they are not, an important use of the packing 
list is for filing insurance claims if there is damage or casualty to the 
shipment during transportation and for locating specific freight 
should Customs decide it wants to examine the cargo.



Packing Lists Form



Inspection Certificates

• The buyer may request and the seller may agree to a preshipment 
inspection; in other cases, preshipment inspection may be required 
by the buyer’s government.

• If there will be preshipment inspection, one of the documents 
provided as part of the export documentation is the certificate issued 
by the inspection company. 

• Sometimes the inspection certificate will be furnished directly to the 
buyer (or the buyer’s government) by the inspection company, but 
other times the seller must provide the inspection certificate to the 
bank, as for example in a letter of credit transaction specifying that an 
inspection certificate is required in order to obtain payment.



Inspection Certificates Form



Preshipments Inspections Requirements

• Some countries require preshipments inspections only when the 
value exceeds a certain amount; whereas other countries will require 
it regardless of value. In some Middle Eastern countries the document 
required is called a “Certificate of Conformity.”

• In that instance it is to confirm that the merchandise meets certain 
standards and may require testing.



Major Inspection Services

Bureau Veritas http://www.bureauveritas.com

Intertek, Americas http://www.intertek.com

SGS http://www.sgs.com

http://www.bureauveritas.com/
http://www.intertek.com/
http://www.sgs.com/


Marine and Air Casualty Insurance Policies 
and Certificates

• Why purchase cargo insurance for international shipments, aren’t the 
carriers responsible for any damage that may occur? 

• The carrier’s liability is limited in its terms and conditions. Notably 
these are all standardized by various international organizations. 

• For example, domestic transportation carriers have a limited of 
liability at only $0.50 per pound; international air carriers have a 
limitation of liability at $28.00 per kilogram, and the international 
ocean carriers have a limit of only $500 per shipping unit and that 
shipping unit is generally the container. Even with those limits, there 
are times when the carriers are still not responsible, such as an act of 
God or other force majeure incident.



Insurance Policies and Certificates

• Note that even “all risk” insurance does not cover wars, riots, political 
insurgencies, etc. 

• So it is important to discuss with your insurance provider exactly what 
is covered and what is not and obtain any additional riders as needed. 
Large exporters usually issue their own certificates under their open 
cargo policy. 

• Others may obtain insurance certificates issued by the freight 
forwarder under its open cargo policy or individual policies from 
insurance agents for individual shipments. 

• Letters of credit may require that an insurance policy or certificate be 
provided by the exporter in order to obtain payment.



Marine Actual Policy



Separate Certificate



Loss or Damage Claims



Dock and Warehouse Receipts



Consular Invoices

• A consular invoice is usually prepared from the information in the commercial 
invoice, stating the names of the consignor (the shipper) and the consignee (the 
party receiving the goods), but it must be signed by a representative of the 
country of destination stationed at that country’s embassy or consulate located in 
the United States nearest the exporter. 

• One reason for requiring such invoices is that the country of destination may 
deduct certain charges from the price of the goods in order to determine the 
value for customs duties. 

• If the commercial invoice does not contain all of the information necessary, the 
foreign customs service would be unable to complete the duty assessment. 

• The consular invoice lists the specific items about which that country requires 
information. The consul charges a fee for this service. The State Department 
maintains a list of the consular offices located in the United States. See 
http://www.state.gov/s/cpr/rls/fco/.

http://www.state.gov/s/cpr/rls/fco/


Certificates of Origin

• Some countries require that goods shipped to the country be 
accompanied by a certificate of origin designating the place of 
manufacture or production of the goods. 

• This is signed by the exporter, and, usually, a local chamber of 
commerce that is used to performing this service (again, for a fee) 
certifies to the best of its knowledge that the products are products 
of the country specified by the exporter. 

• The exporter may request the freight forwarder to ascertain and 
advise it whether a certificate of origin is required, but prior thereto, 
the exporter should check with the buyer for a list of all documents 
required to make customs entry in the country of destination.



Certificates of Origin Form



Certificates of Free Sale

• Sometimes an importer will request that an exporter provide a certificate 
of free sale. 

• Loosely speaking, this is a certification that a product being purchased by 
the importer complies with any U.S. government regulations for marketing 
the product and may be freely sold within the United States. 

• The foreign government may or may not require the importer to conduct 
its own testing of the products for safety but may, either as a primary 
source or as backup for its own testing, seek confirmation that the 
products are in compliance with the U.S. Food, Drug and Cosmetics Act. 

• The U.S. Food and Drug Administration has procedures for issuing a 
Certificate for Products for Export certifying that the product is registered 
with the FDA in the United States and is in compliance with U.S. law. 



Certificate for Product for Export



FDA Application Form 3613-e 



FDA Information and Guidance



Delivery Instructions Form



Delivery Orders Form



Special Customs Invoices



Shipper’s Declarations for Dangerous Goods



Shipper’s Declarations for Dangerous Goods is 
not a hazardous



Precursor and Essential Chemical Exports



Animal, Plant, and Food Export Certificates

• The U.S. Department of Agriculture is supportive of companies that 
want to export livestock, animal products, and plants and plant 
products. Often, the destination country will have specific 
requirements in order to permit import to that country, but 
sometimes the foreign country will accept or require inspections 
performed and certificates issued in the United States. 

• In general, the U.S. Department of Agriculture offers inspection 
services and a variety of certificates to enable exporters to satisfy 
foreign government requirements.



Export Certificate/Health Certificate—Animal 
Products Form



Federal Phytosanitary Certificate 
(PPQ Form 577)

• To certify that live plants are free from plant pests. An exporter may 
apply for an export certificate to the Food Safety Inspection Service 
on Form 9060-6 and a “Meat and Poultry Export Certificate of 
Wholesomeness” will be issued. 

• See http://www.aphis.usda.gov for more information.

http://www.aphis.usda.gov/


Drafts for Payment

• If payment for the sale is going to be made under a letter of credit or by 
documentary collection, such as documents against payment (“D/P” or 
sight draft) or documents against acceptance (“D/A” or time draft), the 
exporter will draw a draft on the buyer’s bank in a letter of credit 
transaction or the buyer in a documentary collection transaction payable 
to itself (sometimes it will be payable to the seller’s bank on a confirmed 
letter of credit) in the amount of the sale. 

• This draft will be sent to the seller’s bank along with the instructions for 
collection, or sometimes the seller will send it directly to the buyer’s bank 
(direct collection).

• The time period may also be specified as some period after a fixed date, 
such as ninety days after the bill of lading or commercial invoice date, or 
payment simply may be due on a fixed date.



Drafts for Payment Form



Checklist for Commercial Letter



Letters of Credit Instructions



Letter of Credit Recommendations

• The seller should always specify that the letter of credit must be irrevocable. 

• The bank in the buyer’s country is called the issuing bank. 

• The buyer’s bank will contact a correspondent bank near the seller in the United States, and the U.S. bank will send a 
notice or advice to the exporter that the letter of credit has been opened. 

• If the letter of credit is a confirmed letter of credit, the U.S. bank is called the confirming bank; otherwise, it is called 
the advising bank. 

• The advice will specify the exact documents that the exporter must provide to the bank in order to receive payment. 

• Since the foreign and U.S. banks are acting as agent and subagent, respectively, for the buyer, the U.S. bank will 
refuse to pay unless the exact documents specified in the letter of credit are provided.

• The banks never see the actual shipment or inspect the goods; therefore, they are extremely meticulous about not 
releasing payment unless the documents required have been provided. 

• The issuing bank and advising bank each have up to seven banking days to review the documents presented before 
making payment. When the seller receives the advice of the opening of a letter of credit, the seller should review in 
detail the exact documents required in order to be paid under the letter of credit. 

• Where the documentation does not agree with the Letter of Credit is called a “discrepancy” and requires correction 
before the bank will agree to make payment. The bank charges additional fees for correcting discrepancies. 



Electronic Export Information

• Export shipments require the filing of the Electronic Export 
Information (EEI) through the Automated Export System (AES). 

• The EEI is electronically transmitted through the Internet to the 
Census Bureau and to U.S. Customs and Border Protection in advance 
of the shipment.



Common Discrepancies/Prevent Payment 



Checklist of the Seller
(beneficiary of the letter of credit)



Seller signing of a Letter of Indemnity



Electronic Export Information

• For vessel exports, the EEI must be filed and the ITN provided to the 
carrier 24 hours prior to loading.

• For air exports, including courier shipments, the EEI must be filed and 
the ITN provided to the carrier no later than 2 hours prior to the 
departure of the aircraft.

• For truck exports, the EEI must be filed and the ITN provided no later 
than one hour prior to the arrival of the exporting truck at the border.

• For rail exports, the EEI must be filed and the ITN provided no later 
than two hours prior to the train’s arrival at the border.



AES system filing 

• To register for filing through the AES system, the terms and conditions state 
that that any false or misleading statements transmitted through the AES 
system (which is interpreted to include accidentally false statements as well 
as intentionally false statements) will subject the exporter to various civil 
and criminal penalties, including a $10,000 fine and up to five years’ 
imprisonment. 

• Consequently, the exporter has a real interest in making sure that any 
agent, such as the freight forwarder, prepares the EEI correctly and that the 
information being submitted to U.S. Customs and Border Protection is 
accurate. If the exporter discovers the EEI that it or its freight forwarder 
has prepared is inaccurate, it should electronically file an amended EEI 
through the AES system.



Buyer Insisting of Waive Discrepancies

• If, for any reason, the seller anticipates that it cannot provide a 
document exactly as required, it should contact the buyer 
immediately and have the buyer instruct its bank and the U.S. 
correspondent bank to amend the letter of credit. 

• If this is not done, even though the seller has shipped the goods, 
payment will not be made by the bank. 

• It is also important to note the date for presentation of documents 
and the expiration date of the letter of credit, and if for any reason 
shipment cannot be made within the time period, the seller should 
contact the buyer, and the buyer must instruct the banks to amend 
the letter of credit to extend the presentation and/or expiration date



Irrevocable Letter of Credit 



The U.S. Principal Party in Interest (USPPI) 

• is generally the party responsible for filing the EEI through the AES. The 
USPPI is the party in the United States that receives the primary benefit, 
financial or otherwise, from the export transaction. 

• Only in a “routed export transaction,” such as an Incoterms® ex-works sale, 
is the buyer or the Foreign Principal Party in Interest (FPPI) responsible for 
ensuring that the information is filed. 

• To do so, the FPPI must appoint a freight forwarder in the United States to 
file the EEI on its behalf. With a valid power of attorney, freight forwarders 
may file the EEI information through the AES on behalf of the USPPI or the 
FPPI depending on who is responsible. 

• When the transaction is a routed export transaction, the USPPI is still 
responsible for providing in writing information about the shipment to the 
FPPI or its agent.



EEI Form



Written Certification from the FPPI 

• The USPPI must also obtain a written certification from the FPPI that it 
accepts responsibility for filing this document.

• The USPPI should also receive confirmation from the freight forwarder 
that the EEI has been filed, such as a copy of the filing. 

• The EEI must be electronically filed in advance of the export. 

• Once it is transmitted, the exporter receives an Internal Transaction 
Number (ITN). The ITN must be provided to the exporting carrier in 
advance of the export. 

• There is an exemption from filing an EEI where the value of the shipment is 
$2,500 or less per Schedule B number. 

• It is not exempt even if the value is less than $2,500. 



EEI in U.S. territories 



EEI in U.S. territories 



Specific information for completion of the EEI 

• If the seller is a corporation, it requires its Federal Employer Identification 
Number issued by the Internal Revenue Service. 

• The EEI also requires that the seller specify whether the transaction is a related-
party transaction. This means that the seller has a 10 percent or more 
stockholding or similar interest in the foreign consignee, or vice versa.

• The seller must specify the Schedule B Commodity Number for the product being 
exported. Schedule B classifications are available on the Census Bureau’s web site 
at www.census.gov. Since the adoption of the Harmonized Tariff System (HTS) the 
HTS number may be used instead of the Schedule B classification number, with 
only a few exceptions. 

• However, the HTS specifically identifies that certain commodities are still required 
to use the Schedule B number. See the “Notice to Exporters” section in the 
General Notes of the HTS available at the U.S. International Trade Commission 
web site: http://hotdocs.usitc.gov/docs/tata/hts/bychapter/0901n2x.pdf.

http://www.census.gov/
http://hotdocs.usitc.gov/docs/tata/hts/bychapter/0901n2x.pdf


Additional EEI Information

• The seller must designate whether the product being shipped is “D” (domestic) or “F” (foreign). 

• Domestic products are those grown, produced, or manufactured in the United States or imported and enhanced 
in value. 

• Foreign products are those that have been imported into the United States and exported in the same condition as 
when imported.

• For the EEI form, the seller must declare the value of the goods. This is defined to mean the selling price, or if not 
sold, the cost, including the inland freight, insurance, and other charges, to the U.S. port of export. 

• It does not include unconditional discounts and commissions. 

• This value declaration is extremely important, because if it varies from the selling price stated in the commercial 
invoice, consular invoice, special customs invoice, insurance certificate, or, especially, any forms filed by the buyer 
with the foreign customs or exchange control authorities, a charge of false statement may arise, subjecting the 
exporter and/or the foreign buyer to civil or criminal penalties. 

• In addition, the exporter must identify the ultimate consignee type, i.e. direct consumer, government entity, 
reseller or other/unknown. In addition, there is a field for the license value for merchandise exporting under an 
export license. 

• The purpose of the license value is to allow for the automatic decrementing of the value against the license.



EEI Export License Number
or Exception Symbol

• The important thing to note at this point is that prior to clearance for shipment 
from the United States, the exporter or its agent must declare, under penalty of 
perjury, that no export license is required; or that the export can be made under 
a license exception, and the correct license exception symbol must be inserted in 
the EEI; or that a license is required and has been obtained, and the license 
number issued by the U.S. 

• Department of Commerce is stated in the EEI. When an individual license is 
required, there will be an ECCN that also must be inserted in the EEI. 

• If this information is not put in the form, the shipment will be detained and will 
not be permitted to clear. 

• Under the revised regulations, the seller will be responsible for making the 
license determination unless the buyer has expressly agreed in writing to accept 
such responsibility and has appointed a U.S. agent (such as a freight forwarder) to 
share such responsibility.



Freight Forwarder’s Invoices

• The freight forwarder will issue a bill to the exporter for its services. 
Sometimes the forwarder will include certain services in its standard 
quotation, while other services will be add-ons. 

• It is important to make clear at the outset of the transaction which 
services will be performed by the exporter, the freight forwarder, and 
others, such as the bank.



Air Cargo Security

• Recent security threats and airline disasters have increased the 
demand for greater transparency regarding shippers and cargo. 

• This necessitates advance information about the shipment, the 
parties, the routing, and the destination. 

• The Transportation Security Administration (TSA) is the agency 
responsible for screening passengers prior to boarding a plane, but it 
is also responsible for the Indirect Air Carrier Cargo Security Program 
(IACCSP), which oversees air freight forwarders and all cargo that is 
destined for passenger planes.



Air freight forwarders and Indirect Air Carriers 
(IAC) 

• Air freight forwarders are considered Indirect Air Carriers (IAC) and are required to 
register for this confidential program. 

• The program requires the development of internal procedures regarding the acceptance 
of air cargo from “known” shippers and screening all cargo prior to lading. A “known” 
shipper is one that has an ongoing shipping relationship with the IAC forwarder, and the 
IAC forwarder has visited the shipper to ensure that it is a legitimate business. 

• Once a shipper has been substantiated as a known shipper, its name is entered into a 
national databank that only IACs may access. Shipments from any unknown shipper 
require specific documentation and identification from the driver delivering the cargo to 
the forwarder as well as screening before it may be shipped on a cargo-only aircraft. 

• Additional measures include restricted access to cargo facilities, ongoing training for 
staff, and background checks for certain personnel. TSA continuously changes and 
updates the program, and that information may be disseminated on a need-to-know 
basis only.



Customs and Trade Partnership Against Terrorism 
(C-TPAT)

• U.S. Customs and Border Protection have developed an extensive 
program to combat terrorism through a voluntary program known as 
the Customs and Trade Partnership Against Terrorism, or C-TPAT. 
Although the program is voluntary and has primarily been focused at 
importers, it is expanding to all parties in the supply chain whether 
import or export.



Export Controls and Licenses

• The export control laws of the United States had languished for many years 
without review. In fact, the Export Administration Act of 1976, which 
established some of the primary export control statues actually expired in 
2001 and was never renewed. Every year since then the President declares 
a state of emergency in order to use the power vested in him under the 
International Emergency Economic Power Act (IEEPA) to continue to 
enforce the export control regulations under the Export Administration 
Act. Although that is one of the primary statutes, export control regulations 
reside in a multitude of agencies.

• In August 2009, the launched of an interagency task force to review all of 
the various export regulations and the report was disturbing. The laws and 
regulations were complex and overlapping and hindered U.S. 
manufacturing and technology companies from competing in the global 
marketplace.



Export Administration Regulations (EAR) 

• In general, the coverage of the EAR is very broad. Items subject to the 
EAR include all items in the United States no matter where they 
originated, including any located in a U.S. foreign trade zone or 
moving in transit through the United States; all U.S.-origin items 
wherever located; U.S.-origin parts, components, materials, or other 
commodities incorporated abroad in foreign-made products (in 
quantities exceeding de minimis levels); and certain foreign-made 
direct products of U.S.-origin technology.

• However, if the item is still controlled by another agency, then the 
item is outside the scope of the EAR and administrative control of the 
Department of Commerce but will be subject to the regulations and 
administration of that other government agency



Commerce Control List

• All products manufactured or sold in the United States are classified 
somewhere in the Commerce Control List. 

• The Commerce Control List states that it is not all-inclusive, so 
exporters should carefully review their items in conjunction with the 
list to identify any similar products. 

• Specific products that are of concern for various reasons are 
specifically listed by name in great detail using scientific and 
engineering specifications. 



General Commodity Categories 

• 0—Nuclear materials, facilities, and equipment and miscellaneous products
• 1—Materials, chemicals, microorganisms, and toxins
• 2—Materials processing
• 3—Electronics
• 4—Computers
• 5—Telecommunications and information security
• 6—Lasers and sensors
• 7—Navigation and avionics
• 8—Marine
• 9—Propulsion systems, space vehicles, and related equipment



Commerce Control List Five Groups

• A—Equipment, assemblies, and components

• B—Test, inspection, and production equipment

• C—Materials

• D—Software

• E—Technology

• The Commerce Department has issued “interpretations” relating to various products, 
including anti-friction bearings and parts; parts of machinery, equipment, or other items; 
wire or cable cut to length; telecommunications equipment and systems; numerical 
control systems; parts, accessories, and equipment exported as scrap; scrap arms, 
ammunition, and implements of war; military automotive vehicles and parts for such 
vehicles; aircraft parts, accessories, and components; civil aircraft inertial navigation 
equipment; “precursor” chemicals; technology and software; and chemical mixtures. An 
alphabetical index to the Commerce Control List is included in the EAR but, in fact, it is 
not very helpful in actually finding a product. 



Descriptions of The Commerce Control List 

• The descriptions in the Commerce Control List are extremely detailed, 
containing engineering and scientific language, and it is unlikely that a 
person in the export sales or traffic department will be able to 
determine whether his company’s products are covered by a 
particular description without the assistance of company engineers.

• If it is unclear whether a product falls under one of the 
classifications, the exporter can request a commodity classification 
through the Simplified Network Application Process-Revised (SNAP-R) 
program. Such requests will ordinarily be answered within 30 days 
after receipt. 



Commerce Control List Fourteen Reasons

• AT—Anti-Terrorism

• CB—Chemical and Biological Weapons

• CC—Crime Control

• CW—Chemical Weapons Convention

• EC—Encryption Items

• FC—Firearms Convention

• MT—Missile Technology

• NS—National Security

• NP—Nuclear Nonproliferation

• RS—Regional Stability

• SS—Short Supply

• UN—United Nations

• SI—Significant Items

• SL—Surreptitious Listening



Commerce Control List for ECCN 2A001



ECCNs in the Commodity Control List “600” 
series. 

• Items that fall within these categories are licensed by BIS. No 
Department registration is required for manufacturers or for 
exporters and online submission of licensing through Commerce’s 
web site is available. In some instances, defense components which 
are itemized within these “600” series provisions may be exempt 
from licensing completely. 

• The transition has been handled on a U.S. Munitions List category by 
category basis, so the changes have been happening gradually 
requiring all parties to pay attention.



Export Destinations

• If an item is listed in the Commerce Control List, it is prima facie 
subject to an export license requirement. However, to determine 
whether or not an export license will actually be required, it is 
necessary to proceed to determine the country of ultimate 
destination (Step 8). Products being exported may pass through one 
or more countries (except certain prohibited countries), but licenses 
are issued based on the country of ultimate destination—the country 
that, according to the representation of the purchaser, is the last 
country of delivery and use.

• The Commerce Country Chart is divided into four main groups: 
Groups A (four subgroups), B, D (four subgroups), and E (two 
subgroups). 



Reason for Control Information



Country Group B



Country Group D



Country Group E



Using the Reason for Control listed Commerce 
Control List 
• Using the Reason for Control listed in the Commerce Control List for 

the product being exported and the column listed there, the exporter 
can review the Commerce Country Chart by country of destination. 
Wherever the exporter observes that an “X” is shown for that country 
in the same Reason for Control and columns specified in the ECCN for 
that product, an export license will be required (Step 9). 



Commerce Country Chart



Commerce Control List and the Country Chart 
License Requirements

• The Department of Treasury, Office of Foreign Assets Control, also 
maintains controls on the foregoing destinations plus to persons or 
entities on the Specially Designated Nationals list who participate in 
Terrorist Activities, Nuclear Proliferation Activities, and Narcotics 
Trafficking. The analysis of whether or not the intended export is 
subject to control under those regulations is Step 14.

As is evident by reviewing this one designation for bearings, it can be 
an extremely complicated process to determine whether a product is 
named in the EAR. If it is, then the exporter must determine whether 
there is an exception available.



Customers, End Users, and End Uses

• The Commerce Department maintains three lists of persons and entities that are either 
restricted or have specific requirements in order to export to them. 

• The first is the “Denied Persons List.” 

• This list identifies persons who have previously violated U.S. export control laws and who 
are prohibited from engaging in export activities. The second list is the “Unverified List.” 

• This list is comprised of parties that the Commerce Department has been unable to 
verify in prior transactions. In the past, this was a “red flag” to the exporter which it 
should resolve before exporting, but as of January 21, 2014, the Commerce Department 
has suspended all license exceptions to parties on the Unverified List and exporters must 
file an EEI for all exports to these parties even if the products are EAR99 and the EEI 
would not normally be filed for some reason. 

• The third list is called the “Entity List” and it is a list of parties who, if named in a 
transaction, will trigger a license requirement.



The Commerce Department Lists

• The Commerce Department’s three lists are not the only ones that 
must be checked. The Department of Treasury maintains a similar list 
of “Specially Designated Nationalists and Terrorists.” It also has a 
relative new list called the “Foreign Sanction Invaders” list.

• The State Department also has its own list, called the “Debarred List,” 
of persons that are prohibited from participating directly or indirectly 
in the export of any defense article.



Violation of The Export Control Laws 

• It is a violation of the export control laws for a person on such lists to be 
involved in any export as a purchaser, consignee, freight forwarder, or any 
other role. Whenever an exporter is engaged in a transaction, it is 
incumbent upon the exporter to check various lists to ensure that none of 
the parties to the transaction appear on any list. (Step 12). 

• A complete list of the all the prohibited parties published by the various 
agencies with control over exports is available at 
http://export.gov/ecr/eg_main_023148.asp. 

• In addition, there are a number of vendors with software that will scan 
export documentations against these lists for exporters. These software 
vendors may integrate with an exporter’s primary programs. 

• It is advisable to scan the names of the parties prior to accepting an order 
and then again prior to exporting as the lists are updated regularly.

http://export.gov/ecr/eg_main_023148.asp


Exporters Prohibited Involvement 

• “U.S. persons” are prohibited from engaging in, facilitating, or supporting proliferation activities. 

• This includes the design, development, production, or use of nuclear explosive devices in or by a 
country listed in Country Group D:2; the design, development, production, or use of missiles in or by a 
country listed in Country Group D:4; and the design, development, production, stockpiling, or use of 
chemical and biological weapons in any country listed in Country Group D:3. 

• This includes any action such as financing, employment, transportation, and/or freight forwarding. The 
definition of “U.S. person” includes any individual who is a citizen of the United States, a permanent 
resident alien of the United States, or a protected individual; any juridical person organized under the 
laws of the United States, including foreign branches; and any person in the United States. This 
prohibition relates to any activities, including products produced entirely abroad without any U.S.-
origin parts, components, or technology, and services provided entirely abroad—it need not involve a 
U.S. export or import. 

• Confirming that the intended transaction does not violate the prohibition on proliferation activities is 
Step 15.



Handling Red Flags



Ten General Prohibitions

• Step 19 involves a review of the “Ten General Prohibitions” to confirm 
whether or not the intended export violates any of the prohibitions. 
Proceeding with the transaction with knowledge that a violation has 
occurred or is about to occur is prohibited. This prohibition includes 
selling, transferring, exporting, re-exporting, financing, ordering, 
buying, removing, concealing, storing, using, loaning, disposing of, 
transferring, transporting, forwarding, or otherwise servicing any item 
subject to the EAR.



List of the Ten General Prohibitions 

• 1. Exporting or re-exporting controlled items to listed countries without a license

• 2. Re-exporting and exporting from abroad foreign-made items incorporating more than 
a de minimis amount of controlled U.S. content

• 3. Re-exporting and exporting from abroad the foreign-produced direct product of U.S. 
technology and software.

• 4. Engaging in actions prohibited by Denial Orders

• 5. Exporting or re-exporting to prohibited end uses or end users

• 6. Exporting or re-exporting to embargoed destinations

• 7. Support of proliferation activities

• 8. Shipping goods through, transiting, or unloading in prohibited countries

• 9. Violating any order, terms, and conditions of the EAR or any license or exception

• 10. Proceeding with transactions with knowledge that a violation has occurred or is 
about to occur



Ten General Prohibitions Continuation

• If none of the Ten General Prohibitions will be violated by the intended 
export transaction, then no license is required (Step 20). The last general 
prohibition is the catch-all provision. It states that a party may not:

• [S]ell, transfer, export, re-export, finance, order, buy, remove, conceal, 
store, use, loan, dispose of, transport, forward, or otherwise service, in 
whole or in part, any item subject to the EAR and exported or to be 
exported with knowledge that a violation of the Export Administration 
Regulations, the Export administration Act, or any order, license, License 
Exception or other authorization issued thereunder has occurred, is about 
to occur, or is intended to occur in connection with them.

• It is exceptionally and intentionally broad to ensure enforcement of the 
regulations.



License Exemptions and Exceptions

• If an item is outside of the scope of the EAR, that is, it is not subject 
to the EAR, then, assuming that it is not subject to licensing by or the 
requirements of any other agency, it can be exported “No License 
Required” (NLR). In addition, an item that is subject to the EAR 
because it is a U.S. export or a certain type of re-export but is not 
specifically identified on the Commerce Control List (therefore falling 
into the basket category “EAR 99”), can also be exported NLR 
provided it is not subject to any of the Ten General Prohibitions. 

• Finally, if the item is listed on the Commerce Control List but there is 
no “X” in the country box of ultimate destination, it may be exported 
NLR provided, again, that it does not violate any of the Ten General 
Prohibitions.



Ten General Prohibitions Expectations

• Assuming, however, that the foregoing analysis indicates that a 
license will be required for export, before applying for a license, the 
exporter can review the license exceptions designated in the EAR. 
Although there are numerous license exceptions specified, Step 21 
involves reviewing a list of restrictions that apply to all license 
exceptions contained in Section 740.2 of the EAR.

• Again, assuming that none of those restrictions apply, the exporter 
may review each of the available license exceptions and assess 
whether or not the intended export transaction qualifies for one of 
the specific exceptions.



Other License Exception 

• Finally license exception STA (Strategic Trade Authorization) allows for 
the exports, re-exports, and transfers (in-country) to countries where 
the only applicable reasons for control are: (NS) Nationals Security; 
(CB) Chemical and Biological weapons; (NP) Nuclear Proliferation; (RS) 
Regional Stability; (CC) Crime Control; and/or (SI) Significant items to 
nationals or to countries in Country Group A:5 

• There are additional requirements to using this license exception and 
a number of excluded ECCNs. There is a decision tree on BIS’ web site 
at: http://www.bis.doc.gov/index.php/statool.

http://www.bis.doc.gov/index.php/statool


EAR Steps or Guidelines



Documentation From Buyer

• If the item being exported is controlled for national security reasons 
(except for 5A002, 5B002, or any items controlled to the People’s Republic 
of China), valued at over $50,000, and destined for one of the following 
countries, an import or end-user certificate from the buyer’s government is 
required: Argentina, Australia, Austria, Belgium, Bulgaria, Czech Republic, 
Denmark, Finland, France, Germany, Greece, Hong Kong, Hungary, India, 
Republic of Ireland, Italy, Japan, Republic of Korea, Liechtenstein, 
Luxembourg, Netherlands, New Zealand, Norway, Pakistan, Poland, 
Portugal, Romania, Singapore, Slovakia, Spain, Sweden, Switzerland, 
Taiwan, Turkey, and United Kingdom. A list of government agencies issuing 
import certificates is contained in the EAR in 15 CFR 748. 

• For exports destined for the People’s Republic of China, an import or end-
user certificate is required for all transactions exceeding $50,000 involving 
items that require a license for any reason.



Form used for U.S. Imports 



No Support Documentation 

• In a number of situations, no support documentation is required from the buyer to apply for an 
export license. These include exports and re-exports involving ultimate consignees located in any 
of the following countries: Bahamas, Barbados, Belize, Bermuda, Bolivia, Brazil, Canada, Chile, 
Colombia, Costa Rica, Dominican Republic, Ecuador, El Salvador, French Guiana, French West 
Indies, Greenland, Guatemala, Guyana, Haiti, Honduras, Jamaica, Leeward and Windward Islands, 
Mexico, Miquelon and Saint Pierre Islands, Netherlands Antilles, Nicaragua, Panama, Paraguay, 
Peru, Surinam, Trinidad and Tobago, Uruguay, and Venezuela. No support documentation is 
required for license applications where the ultimate consignee or purchaser is a foreign 
government or foreign government agency except for the People’s Republic of China. 

• Likewise, no support documentation is required for items exported for temporary exhibit, 
demonstration, or testing purposes; the application is filed by or on behalf of a relief agency 
registered with the Advisory Committee on Voluntary Foreign Aid, U.S. Agency for International 
Development, for export to a member agency in the foreign government; the license is for the 
export or re-export of items for temporary exhibit, demonstration, or testing purposes; the 
license is for items controlled for short supply reasons; the license application is for the export or 
re-export of software or technology; the license application is submitted for certain encryption 
items; or the license application is submitted under the Special Comprehensive License 
procedures.



Statement by Ultimate Consignee and 
Purchaser



Ultimate Consignee and Purchaser 

• No Statement by Ultimate Consignee and Purchaser is required 
where the transaction is valued at $5,000 or less. If the country of 
ultimate destination is listed in either Country Group D:2, D:3, or D:4, 
a copy of the Statement must be submitted with the license 
application.

• Otherwise, the Statement must be maintained in the records of the 
applicant for the license.



License Application Form



SNAP-R program

• First the parties must register for the SNAP-R program. This is a 
simple online procedure that will provide a Company Identification 
Number (CIN) within a matter of hours. As mentioned earlier, the 
SNAP-R program can also be used to obtain an ECCN from BIS. 
Complete information regarding the commodity must be supplied. All 
licenses must now be filed electronically through the SNAP-R system 
by a registered party, either the exporter or an agent for the exporter. 

• The instructions for completion of the form are on the web site at 
http://www.bis.doc.gov/snapr/snapr_exporter_user_manual.pdf. 

http://www.bis.doc.gov/snapr/snapr_exporter_user_manual.pdf


SNAP-R Program and Procedures

• The license application form must be filed electronically through the SNAP-R 
program. 

• Once it is filed, the registered party will receive email notices that there are 
messages from BIS on the SNAP-R web site when further action is required or 
when it is available. If the license application is not complete, it will be returned 
without action (RWA). 

• If the Department of Commerce intends to deny the license (ITD), it will inform 
the applicant, specifying the reasons, and permit the applicant to respond before 
finally denying the license application. 

• In some cases, the Commerce Department can hold the application without 
action (HWA). 

• If the exporter desires to know the status of a license application, he must use 
the BIS online system for tracking export license applications (STELA); 
https://snapr.bis.doc.gov/stela.

https://snapr.bis.doc.gov/stela


SNAP-R License Number and Validation Date



SNAP-R Web Site

• The license number must be entered in the Electronic Export 
Information form filed through the Automated Export System for 
export clearance. 

• When a license has been issued, the export must be carried out in 
accordance with the terms and conditions of the license (Step 17). 

• As exports are made against the license, the quantities (and values) 
are decremented against the license until either the licensed quantity 
has been used up or the license has expired. 

• A variance in the value is allowed over time because of the change in 
exchange rates or the increased price of the merchandise over time.



Re-Exports through EAR

• Items that originated in the United States and were originally 
exported with or without a license continue to potentially be subject 
to the EAR. Step 3 requires a person engaging in a re-export 
transaction to determine whether the re-export can be made without 
a license, whether a license exception applies, or whether a license 
must be obtained.



EAR Transactions

• If a transaction is subject to the EAR, it is necessary to assess whether 
or not the transaction is also prohibited by one of the Ten General 
Prohibitions. General Prohibition #1 includes re-export of controlled 
items to listed countries; #2 includes re-export from abroad of 
foreign-made items incorporating more than the de minimis amount 
of controlled U.S. content (parts and components of re-exports), the 
de minimis amount is 25 percent for most countries and 10 percent 
for countries in Group E1 and China for defense articles on the CCL; 
#3 includes re-exports from abroad of the foreign-produced direct 
product of U.S. technology and software; #4 includes re-export to 
prohibited end uses or end users; and #5 includes re-exports to 
embargoed destinations without a license.



Export Documentation and Record-Keeping

• The EAR requires an exporter to complete the Electronic Export 
Information filing through the Automated Export System declaring 
the eligibility of the export. 

• The exporter will be required to enter “NLR” when no license is 
required; the license exception symbol where the export qualifies for 
a license exception, for example, “GBS”; or the license number where 
a license has been obtained. 

• The ECCN number or munitions list category number must also be 
shown in EEI.



Destination Control Statement 

• In addition to the Electronic Export Information, a destination control 
statement must be entered on all copies of the bill of lading, the air 
waybill, and the commercial invoice for an export. 

• All exports that are not controlled by the State Department require a 
destination control statement on the export documentation. 

• It should read: “These commodities, technology or software were 
exported from the United States in accordance with the Export 
Administration Regulations. Diversion contrary to law is prohibited.”



Delivery Verification Requirements



Delivery Verification Requirements Cont’s



Application for the Export License

• The Department of Commerce will on a selective basis require the 
exporter to obtain a delivery verification. 

• If verification of delivery is required, the requirement will appear as a 
condition on the face of the license when issued. 

• The list of countries issuing import certificates and delivery 
verification is contained in Supplement Number 4 to Part 748 of the 
EAR.

• Where an Electronic Export Information was filed incorrectly or the 
transaction is altered, a corrected Electronic Export Information must 
be resubmitted.



Record-Keeping Requirement 

• Exporters are required to maintain the originals of all documents pertaining to export transaction, 
including license applications, memoranda, notes, correspondence, contracts, invitations to bid, 
books of account, and financial records. If the exporter complies with certain specific 
requirements, the exporter may maintain the records electronically. 

• The system must be able to record and reproduce all marks, information, and other 
characteristics of the original record, including both sides of the paper; the system must preserve 
the initial image and record all changes, who made them, and when they were made; and this 
information must be stored in such a manner that none of it may be altered once it is initially 
recorded. 

• The records must be maintained for a period of five years from the time of the export from the 
United States, any known re-export, or any other termination of the transaction. 

• The record-keeping requirement extends to records maintained outside the United States if they 
pertain to any U.S. export transaction or any re-export. Any person subject to the jurisdiction of 
the United States may be required to produce the records in response to an inquiry from the 
Department of Commerce. (In some cases, a request for records located abroad may conflict with 
the laws and regulations of a foreign country.)



Special Comprehensive Licenses

• 1. Items controlled for missile technology reasons that are identified by the letters MT in the applicable Reason for Control paragraph 
of the Commerce Control List

• 2. Items controlled by ECCN 1C351, 1C352, 1C353, 1C354, 1C991, 1E001, 2B352, 2E001, 2E002, and 2E301 on the Commerce Control 
List that can be used in the production of chemical and biological weapons

• 3. Items controlled by ECCN 1C350, 1C355, 1D390, 2B350, and 2B351 on the Commerce Control List that can be used in the 
production of chemical weapons, precursors, and chemical warfare agents to destinations listed in Country Group D:3

• 4. Items controlled for short supply reasons that are identified by the letters SS in the applicable Reason for Control paragraph on the 
Commerce Control List

• 5. Items controlled for EI reasons on the Commerce Control List

• 6. Maritime (civil) nuclear propulsion systems or associated design or production

• 7. Communications intercepting devices and related software and technology controlled by ECCNs 5A001.f.1, 5A980, 5D001 (for 
5A001.f.1 or for 5E001.a (for 5A001.f.1, or for 5D001.a (for 5A001.f.1))), 5D980, 5E001.a (for 5A001.f.1, or for 5D001.a (for 5A001.f.1)) 
or 5E980 on the CCL

• 8. Hot section technology for the development, production, or overhaul of commercial aircraft engines controlled under ECCN 
9E003.a.1 through a.12.f and related controls

• 9. Items specifically identified as ineligible by the Bureau of Industry and Security on the SCL

• 10. Additional items consistent with international commitments



Technology, Software, and Technical Assistance 
Exports

• A significant portion of the EAR is concerned with the export of technology, software, and technical assistance. 
Within each category of the Commerce Control List, there is a “group” that includes software (“D”) and 
technology (“E”) pertaining to that category. Such exports would normally take place pursuant to a license 
agreement between the U.S. licensor and the foreign licensee. However, in fulfillment of a license agreement, 
tangible documents as well as oral information may be communicated. 

• The definition of “export” includes an actual shipment or transmission of items subject to the EAR out of the 
United States and, with regard to the export of technology or software, includes any “release” of technology or 
software subject to the EAR in a foreign country or any release of technology or source code subject to the EAR 
to a foreign national, in the United States or in another country. 

• The release of technology or software includes visual inspection by foreign nationals of U.S.-origin equipment 
and facilities, the oral exchange of information in the United States or abroad, or the application to situations 
abroad of personal knowledge or technical experience acquired in the United States. 

• This is considered a “deemed export.” “Technology” is defined as information necessary for the development, 
production, or use of a product. Information may take the form of “technical data” or “technical assistance.” 
Controlled technology is defined in the General Technology Note (Supplement Number 1 to Part 774). 

• Technical data may include blueprints, plans, diagrams, models, formulas, tables, engineering designs, 
specifications, manuals, and instructions written or recorded on other media or devices such as disk, tape, or 
read-only memories. Technical assistance may take the form of instruction, skills training, working knowledge, 
or consulting services.



Analyzing the Scope of the EAR

• Step 2 and Step 6, pertain to technology. 

• Step 2 exempts from control of the EAR publicly available technology and software. This is both for exports and for re-exports. 

• Publicly available technology and software includes that which has already been published or will be published, which includes software 
generally accessible to the interested public in any form either free or at a price that does not exceed the cost of reproduction and 
distribution; patents and open, published patent applications; information readily available at libraries open to the public; and/or 
information released at an “open” conference meeting, seminar, or trade show. 

• The EAR contains questions and answers further developing and clarifying what type of technology and software is publicly available. It also 
includes information arising from “fundamental” (as opposed to “proprietary”) and educational research. 

• Step 6 of the EAR pertains to foreign-made items produced with certain U.S. technology. If the foreign-produced item is described in an entry 
on the Commerce Control List, and the Country Chart requires a license for a direct export from the United States for national security 
reasons.

• In addition to the exemption for publicly available technology and software, several exceptions from license requirements are also available. 
License exception TSR (Technology and Software under Restriction) permits exports and re-exports of technology and software when so 
specified on the specific entry in the Commerce Control List and the export is to destinations in Country Group B. 

• The exporter must receive written assurances from the consignee prior to export that the technology or software will not be released to a 
national in Country Group D:1 or E:2 and will not export to those same countries the direct product of the technology if the product is 
subject to national security controls.



Another License Exception

• TSU (Technology and Software Unrestricted), permits the export of 
“operating technology and software” (OTS) and “sales technology” 
(STS). Operating technology is the minimum technology necessary for 
the installation, operation, maintenance (checking), and repair of 
products lawfully exported. It must be in object code and exported to 
the destination to which the equipment for which it is required has 
been legally exported. 

• Sales technology is data supporting a prospective or actual quotation, 
bid, or offer to sell, lease, or otherwise supply any item. It does not 
include information that discloses the design, production, or 
manufacture of the item being offered for sale.



License Exception TMP Authorizes Temporary 
Exports

• Within that exception is included exports of “beta test” software (BETA). 
This pertains only to software that the producer intends to market to the 
general public, is provided free of charge or at a price that does not exceed 
the cost of reproduction and distribution, does not require further 
substantial support from the supplier, and for which the importer provides 
a certification that it will not be transferred. The software must be 
returned or destroyed within thirty days after completion of the test.

• An Interpretation has been issued by the Bureau of Industry and Security 
for the purposes of clarifying what technology and software may be 
exported to Country Group D:1. Under the controls relating to end users 
and end use, technology pertaining to maritime nuclear propulsion plants 
may not be exported without a license.



Deemed Export

• A “deemed export” occurs when a foreign national is exposed to controlled technology in 
the United States. This can occur by having the foreign national work on technology in a 
research setting, by exposing the foreign national to the technology by having them 
accessible through shared computer storage files, by touring a plant facility and seeing 
the manufacturing process that is using the controlled technology. The principle behind 
the concept of a deemed export is that once the foreign national has been exposed to 
the controlled technology, she can take that technology back to her home county by 
having seen it.

• A company must obtain a license for the foreign national work on a project, if the 
technology would have been licensed to that country. Immigration forms now require a 
statement as to whether the foreign national will be required to work on products that 
require export control license or not and that the company will obtain the necessary 
licenses if required.

• An exporting company that has controlled technology must establish a Technology 
Control Plan to ensure that the technology is safeguarded and only those people who are 
authorized have access to that technology.



Validated End-User Program

• The Validated End-User program (VEU) allows for the export, re-export, and transfer to 
validated end users of any eligible items that are destined to a specific eligible 
destination without a license. 

• Currently only China and India are eligible under the VEU program. Companies in the 
country of destination request authorization to become a VEU. 

• The Office of Exporter Services reviews the companies for such things as the entity’s 
exclusive engagement in civil end-use activities, its compliance with U.S. export controls, 
the ability to comply with the VEU requirements, the entity’s agreement to on-site 
reviews by U.S. government officials, and the entity’s relationship with both U.S. and 
foreign companies.

• Items that are controlled under the Missile Technology (MT) or Crime Control (CC) 
reasons are ineligible for authorization under this program. 

• In addition, there are end-use restrictions to the VEU’s own facility in the eligible 
destination. There are certification, record-keeping, reporting, and review requirements. 
U.S. subsidiaries in these destinations are ideal candidates for the VEU program.



Antiboycott Regulations

• If you plan to make sales in the Middle East or you receive an order from a customer 
located there, before proceeding to accept and ship the order, you should be aware of 
the U.S. antiboycott regulations. Certain countries are members of the Arab League and 
those countries maintain a boycott against Israel. The Treasury Department updates the 
list of countries that participate in international boycotts on a quarterly basis. Currently 
those countries include Kuwait, Lebanon, Libya, Qatar, Saudi Arabia, Syria, United Arab 
Emirates, and Republic of Yemen. Iraq is not currently on the list, but it remains under 
review by the Department of Treasury.

• U.S. law prohibits any U.S. company from refusing or agreeing to refuse to do business 
pursuant to an agreement or request from a boycotting country or to discriminate on the 
basis of race, religion, sex, or national origin. Perhaps more important, the law requires 
that if a U.S. company receives a request for information about its business relationships 
with blacklisted companies or boycotted countries, it must promptly report the request 
to the Bureau of Industry and Security at the U.S. Department of Commerce. Failure to 
do so can result in penalties including civil penalties of $250,000 per violation, criminal 
penalties for intentional violations, and denial of export privileges altogether. 



Forms for Reporting Requests for Single and 
Multiple Transactions 



Single and Multiple Transactions Continuation



Section 999 of the I.R.S. Code. Section 999 
prohibits U.S. taxpayers 



Violations and Penalties

• The Export Administration Act expired many years ago and to date has not been 
renewed; however, the president annually authorizes application of the EAA 
regulations under the International Emergency Economic Powers Act (IEEPA). 

• Penalties under IEEPA were raised in 2007 to $250,000 per violation or twice the 
amount of the transaction in question. In addition, export privileges can be 
denied for up to ten years. 

• Since these are extremely serious penalties, it is important to make every effort 
not to violate the law, even accidentally. 

• Exports in violation of the law may be seized by the U.S. Customs and Border 
Protection. If the exporter, its freight forwarder, or any other of the exporter’s 
agents receives such a subpoena or even an informal inquiry from Customs or the 
Office of Export Enforcement, Bureau of Industry and Security, the exporter 
should take it very seriously and make sure that it is in compliance with the law 
before responding.



Embargoes and Trade Sanctions Programs

• The Office of Foreign Assets Control (OFAC) Department of Treasury is 
responsible for the administrating and enforcing economic and trade sanctions 
based on U.S. foreign policy. 

• This includes blocking the assets of individuals and companies that are in the 
United States or coming to the United States. 

• OFAC has established the Specially Designated Nationals (SDN) list of individuals 
as well as businesses, partnerships, organizations, banks and vessels that are 
owned or controlled by targeted countries or individuals. 

• The assets are blocked and trade is prohibited with any party on the SDN list. 

• In addition, it has created the Foreign Sanctions Evaders list of foreign individuals 
and entities determined to have violated, attempted to violate, conspired to 
violate, facilitated or caused a violation of U.S. sanctions on Syria or Iran. 

• Similarly the assets of these parties are frozen and trade is restricted to any party 
on the list.



U.S. Munitions and Arms Exports

• Under the Arms Export Control Act, exports and imports of defense 
articles and services without a license are prohibited. Export licenses 
are issued by the Department of State, Directorate of Defense Trade 
Controls (DDTC), under the International Traffic in Arms Regulations. 
Import licenses are issued by the Department of Justice, Bureau of 
Alcohol, Tobacco and Firearms.

• The U.S. Munitions List is comprised of 20 categories:



The U.S. Munitions List 



The Export Control Reform

• (a) Except for commodities or software described in paragraph (b) of this section, a commodity or software (see § 121.8(f) of this subchapter) 
is “specially designed” if it:

• (1) As a result of development, has properties peculiarly responsible for achieving or exceeding the controlled performance levels, 
characteristics, or functions described in the relevant U.S. Munitions List.

• (2) Is a part (see § 121.8(d) of this subchapter), component (see § 121.8(b) of this subchapter), accessory(see § 121.8(c) of this subchapter), 
attachment (see §121.8(c)of this subchapter), or software for use in or with a defense article.

• The second part “releases” or excludes items that were “caught” in the first part as follows:

• (a) A part, component, accessory, attachment, or software is not controlled by a U.S. Munitions List “catch-all” or technical data control 
paragraph if it:

• (1) Is subject to the EAR pursuant to a commodity jurisdiction determination;

• (2) Is, regardless of form or fit, a fastener (e.g., screws, bolts, nuts, nut plates, studs, inserts, clips, rivets, pins), washer, spacer, insulator, 
grommet, bushing, spring, wire, or solder;

• (3) Has the same function, performance capabilities, and the same or “equivalent” form and fit as a commodity or software used in or with a 
commodity that:

• (i) Is or was in production (i.e., not in development); and

• (ii) Is not enumerated on the U.S. Munitions List

• (4) Was or is being developed with knowledge that it is or would be for use in or with both defense articles enumerated on the U.S. Munitions 
List and also commodities not on the U.S. Munitions List

• (5) Was or is being developed as a general purpose commodity or software, i.e., with no knowledge for use in or with a particular commodity 
(e.g., a F/A–18 or HMMWV) or type of commodity (e.g., an aircraft or machine tool).



DDTC web site to Assist Exporters

• Commodity Control List order of review interactive tool at 
http://www.bis.doc.gov/index.php/export-control-classification-
interactive-tool. 

• Second, there is a “specially designed” interactive tool to walk the exporter 
through the definition above at 
http://www.bis.doc.gov/index.php/specially-designed-tool. 

• It is also possible to obtain a Commodity Jurisdiction through the DDTC’s 
online request form at http://www.bis.doc.gov/index.php/specially-
designed-tool.

• The DDTC on Form DS-2032. See 
http://www.pmddtc.state.gov/registration/crp.html. 

• The Form must be submitted through the electronic DTAS system at 
https://dtas-online.pmddtc.state.gov/.

http://www.bis.doc.gov/index.php/export-control-classification-interactive-tool
http://www.bis.doc.gov/index.php/specially-designed-tool
http://www.bis.doc.gov/index.php/specially-designed-tool
http://www.pmddtc.state.gov/registration/crp.html
https://dtas-online.pmddtc.state.gov/


D-Trade on a DSP-5



Nontransfer and Use Certificate (DSP-83) 



The DDTC other Requirements

• The DDTC may require that the applicant obtain an import certificate signed by 
the government of the foreign country and/or provide verification of delivery of 
the item to the foreign country. Different procedures and license forms apply to 
classified articles and technical data. 

• Additionally, there are separate forms that apply to direct, commercial sales and 
to sales to the U.S. Department of Defense for resale to foreign countries under 
the Foreign Military Assistance program. 

• Before appointing any foreign distributors who are authorized to resell the 
products, the exporter must submit the Distributorship Agreement to the DDTC 
for approval. 

• Agreements to grant manufacturing licenses or provide technical assistance to 
any parties outside of the United States, including related parties, must be 
approved in advance through Technical Assistance Agreements and 
Manufacturing License Agreements.



Licenses from the DDTC

• Not all countries are eligible for licenses from the DDTC. In fact, there 
is a list of countries that are prohibited by the U.S. in Section 126.1 of 
the International Traffic in Arms Regulations. 

• To obtain the most recent information on the specific countries DDTC 
has provided a link which provides the details on a country basis at 
https://www.pmddtc.state.gov/embargoed_countries/index.html.

https://www.pmddtc.state.gov/embargoed_countries/index.html


DDTC’s Policy 

• The DDTC’s policy is that persons engaged in the export of defense articles and 
services should maintain an export procedures manual containing DDTC-specified 
policies and procedures to reduce the risk of violations. 

• The DDTC also has a voluntary disclosure program which will mitigate potential 
fines. 

• Once a voluntary disclosure is filed, the exporter has 180 days to “perfect” the 
disclosure, so that the final disclosure gives details on all violations including 
commodities, all parties involved, dates, whether licenses would have been 
allowed, what steps the exporter has taken to ensure future compliance, etc. 

• It is wise to consult with an attorney before filing the disclosure.

• Persons who violate the Arms Export Control Act are subject to the civil and 
criminal penalties and can be debarred from exporting for a period of up to three 
years.



Enforcement of Exportation

• With the implementation of the Export Control Reform Act, the 
President created the Export Enforcement Coordination Center 
(E2C2). 

• This group is charged with coordinating and enhancing criminal, 
administrative, and related export enforcement activities. 

• It is a multi-agency center with representation from eight U.S. 
governmental departments and fifteen federal agencies. 

• Its goal is to create a whole-government approach with an eye to 
eliminating the duplication of efforts while ensuring that there is 
communication between intelligence efforts, law enforcement and all 
of the various export licensing agencies.



Discussion Questions

• The Letter of Credit could be used as part of the payment terms. Do 
you agree or disagree? Why? What are some of common 
discrepancies that might be found in a Letter of Credit?

• What types of ocean transports are regulated by the FMC and define 
their service agreements? 

• How does an exporter determine whether a license is required?

• What are the licensing application processes that listed under SPL?


